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REGULATION  NUMBER  ONE 


Relating  to 

The  Income  Tax  Act  of  1937 

TITLE  OF  ACT 

An  Act  relating  to  revenue  and  taxations- 
providing  revenue  and  equalizing  taxation. 

Application  of  Act.  The  first  taxable  year  under  this  Act 
shall  be  for  the  period  beginning  on  the  basic  date  (July  1,  1937), 
and  (1)  as  to  taxpayers  on  a  calendar  year  basis  shall  end  on 
DecemlDer  31,  1937;  (2)  as  to  taxpayers  on  a  fiscal  year  basis 
shall  end  on  the  last  day  of  such  calendar  month  as  may  consti- 
tute such  taxpayers'  first  fiscal  year  ending  after  the  basic  date. 

Scope  of  Regulation.  This  regulation  deals  with  the 
taxes  imposed  upon  the  net  income  of  resident  and  non-resident 
individuals,  corporations,  certain  estates  and  trusts,  and  a  surtax 
upon  the  income  from  certain  intangible  property  of  individual 
residents  of  Colorado.  The  Act  imposes  the  duty  upon  every 
taxpayer  of  filing  a  proper  return  and  paying  the  tax  due  there- 
under. 

The  articles  of  this  regulation  have  been  given  key  num- 
bers corresponding  to  the  numbers  of  the  sections,  sub-sections 
or  paragraphs  of  the  Act. 

Provisions  of  the  Act  are  incorporated  herein  and  are  made 
a  part  of  this  regulation. 

Sections  of  the  law  are  printed  in  small  type  and  followed 
by  explanatory  regulations  in  larger  type.  For  example:  Article 
1(3)  relating  to  the  definition  of  "Fiduciary"  in  section  1(3)  of 
the  Act,  bears  the  Key  number  1  (3)  which  corresponds  to  sec- 
tion 1(3)  of  the  Act.  The  cross  references  in  this  regulation, 
where  the  word  "See"  is  used,  are  made  only  for  convenience 
and  shall  be  given  no  legal  eflfect. 

Rules.  Special  and  general  rules  will  be  adopted  from  time 
to  time  whenever  required. 

Be  it  enacted  by  the  General  Assembly  of  the  State  of  Colorado. 

I,  DEFINITIONS 
Sec.  1.    Definitions. — When  Used  in  This  Act — 

(1)  State  Treasurer. — The  term  "state  treasurer"  means 
the  state  treasurer. 

(2)  Taxpayer. — The  term  "taxpaj'er"  means  any  person 
subject  to  the  tax  imposed  by  this  act. 

(3)  Fiduciary. — The  term  "fiduciary"  means  a  guardian, 
trustee,  executor,  administrator,  receiver,  conservator,  or  any 
person  acting  in  any  fiduciary  capacity  for  any  person. 
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(4)  Person. — The  term  "person"  means  an  individual,  an 
estate  or  trust,  a  partnership  or  a  corporation. 

(5)  Corporation. — The  term  "corporation"  includes  joint- 
stock  companies,  or  associations  but  not  municipal  or  public  cor- 
porations. 

(6)  Taxable  Year. — The  words  "taxable  year"  mean  the 
calendar  year  or  the  fiscal  year  ending  during  such  calendar  year, 
upon  the  basis  of  which  the  net  income  is  computed  under  the 
provisions  of  this  act.  The  term  "taxable  year"  includes,  in  the 
case  of  a  return  made  for  a  fractional  part  of  a  year,  the  period 
for  which  such  return  is  made. 

(7)  Fiscal  Year. — The  words  "fiscal  year"  mean  an  ac- 
counting period  of  twelve  months  ending  on  the  last  day  of  any 
month  other  than  December. 

(8)  Paid. — The  word  "paid"  means  "paid  or  incurred"  or 
"paid  or  accrued"  and  shall  be  construed  in  accordance  with  the 
method  of  accounting  used  as  a  basis  for  computing  net  income 
under  this  act. 

(9)  Resident. — The  word  "resident"  applies  to  natural 
persons,  including  only  natural  persons  domiciled  in  the  State, 
and  others  who  maintain  a  permanent  place  of  abode  within  the 
State,  spending,  in  the  aggregate,  more  than  six  months  of  the 
taxable  year  within  the  State. 

(10)  Includes  and  Including. — The  terms  "includes"  and 
"including"  when  used  in  a  definition  contained  in  this  Act  shall 
not  be  deemed  to  exclude  other  things  otherwise  within  the 
meaning  of  the  term  defined. 

(11)  Partnership.- — The  term  "partnership"  includes  a 
syndicate,  group,  pool,  joint  venture,  or  other  unincorporated 
organization,  through  or  by  means  of  which  any  business,  finan- 
cial operation,  or  venture  is  carried  on,  and  which  is  not,  within 
the  meaning  of  this  Act,  a  trust  or  estate  or  a  corporation;  and 
the  term  "partner"  includes  a  member  in  such  a  syndicate,  group, 
pool,  joint  venture,  or  organization. 

(12)  Basic  Date. — The  term  "basic  date"  means  the  first 
day  of  the  first  calendar  month  following  the  month  within  which 
this  Act  becomes  law. 

Art.  1.  Classification  of  taxables. — For  the  purpose  of  tax- 
ation the  Act  makes  its  own  classification  and  prescribes  its  own 
standards  of  classification.  The  general  law  of  Colorado  is  of  no 
importance  in  this  connection.  Thus  a  trust  may  be  classed  as 
a  trust  or  as  an  association  (and,  therefore,  as  a  corporation), 
depending  upon  its  nature  or  its  activities.  The  definitions,  terms, 
and  classifications,  as  set  forth  in  section  1,  shall  have  the  same 
respective  meaning  and  scope  in  this  regulation. 

Art.  1(3).  Fiduciary. — "Fiduciary"  is  a  term  which  ap- 
plies to  persons  that  occupy  positions  of  peculiar  confidence 
toward  others,  such  as  trustees,  executors,  and  administrators. 
A  fiduciary  for  income  tax  purposes  is  a  person  who  holds  in 
trust  an  estate  to  which  another  has  the  beneficial  title  or  in 
which  another  has  a  beneficial  interest,  or  receives  and  controls 
income  of  another,  as  in  the  case  of  receivers.  A  committee  or 
guardian  of  the  property  of  an  incompetent  person  is  a  fiduciary. 
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Art.  1(3)-1.    Fiduciary  distinguished  from  agent. — There 

may  be  a  fiduciary  rclatiuuship  between  an  agent  ami  a  principal, 
but  the  word  "agent"  does  not  denote  a  fiduciary.  An  agent 
having  entire  charge  of  property,  with  authority  to  efifect  and 
execute  leases  with  tenants  entirely  on  his  own  responsibility 
and  without  consulting  his  principal,  merely  turning  over  the  net 
profits  from  the  property  periodically  to  his  principal  by  virtue 
of  authority  conferred  upon  him  by  a  power  of  attorney,  is  not 
a  fiduciary  within  the  meaning  of  the  Act.  In  cases  where  no 
legal  trust  has  been  created  in  the  estate  controlled  by  the  agent 
and  attorney,  the  liability  to  make  a  return  rests  with  the  prin- 
cipal. 

Art.  1(5).  Corporations. — ^The  term  "corporations"  is  not 
limited  to  the  artificial  entity  usually  known  as  a  corporation, 
but  includes  also  associations  and  joint-stock  companies,  and 
organizations  by  whatever  name  known,  which  act  or  do  business 
in  any  organized  capacity;  it  includes  also  an  association,  a  trust 
classed  as  an  association,  because  of  its  nature  or  its  activities,  a 
joint-stock  company,  associations,  and  certain  kinds  of  partner- 
ships. 

Art.  1(5)-1.  Association. — The  term  "association"  is  not 
used  in  the  Act  in  any  narrow  or  technical  sense.  It  includes  any 
organization,  created  for  the  transaction  of  designated  afTairs,  or 
the  attainment  of  some  object,  which,  like  a  corporation,  con- 
tinues notwithstanding  that  its  members  or  participants  change, 
and  the  affairs  of  which,  like  corporate  aflfairs,  are  conducted  by  a 
single  individual,  a  committee,  a  board,  or  some  other  group,  act- 
ing in  a  representative  capacity.  It  is  immaterial  whether  such 
organization  is  created  by  an  agreement,  a  declaration  of  trust, 
a  statute,  or  otherwise.  It  includes  a  voluntary  association,  a 
joint-stock  association  or  company,  a  "business"  trust,  a  "Massa- 
chusetts" trust,  a  "common  law"  trust,  an  "investment"  trust 
(whether  of  the  fixed  or  the  management  type),  an  interinsurance 
exchange  operating  through  an  attorney  in  fact,  a  partnership 
association,  and  any  other  type  of  organization  (by  whatever 
name  known)  which  is  not,  within  the  meaning  of  the  Act,  a  trust 
or  an  estate,  or  a  partnership.  If  the  conduct  of  the  affairs  of  a 
corporation  continues  after  the  expiration  of  its  charter,  or  the 
termination  of  its  existence,  it  becomes  an  association. 

Art.  l(5)-2.    Association  distinguished  from  trust. — The 

term  "trust,"  as  used  in  the  Act,  refers  to  an  ordinary  trust, 
namely,  one  created  by  will  or  by  declaration  of  the  trustees  or 
the  grantor,  the  trustees  of  which  take  title  to  the  property  for 
the  purpose  of  protecting  or  conserving  it  as  customarily  required 
under  the  ordinary  rules  applied  in  chancery  and  probate  courts. 
The  beneficiaries  of  such  a  trust  generally  do  no  more  than 
accept  the  benefits  thereof  and  are  not  the  voluntary  planners  or 
creators  of  the  trust  arrangement.   Even  though  the  beneficiaries 
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do  create  such  a  trust,  it  is  ordinarily  done  to  conserve  the  trust 
property  without  undertaking-  any  activity  not  strictly  necessary 
to  the  attainment  of  that  object. 

As  disting-uished  from  the  ordinary  trust  described  in  the 
preceding  paragraph  is  an  arrangement  whereby  the  legal  title  to 
the  property  is  conveyed  to  trustees  (or  a  trustee)  who,  under  a 
declaration  or  agreement  of  trust,  hold  and  manage  the  property 
with  a  view  to  income  or  profit  for  the  benefit  of  beneficiaries. 
Such  an  arrangement  is  designed  (whether  expressly  or  other- 
wise) to  aflford  a  medium  whereby  an  income  or  profit-seeking 
activity  may  be  carried  on  through  a  substitute  for  an  organiza- 
tion such  as  a  voluntary  association  or  a  joint-stock  company  or 
a  corporation,  thus  obtaining  the  advantages  of  those  forms  of 
organization  without  their  disadvantages.  The  nature  and  pur- 
pose of  a  cooperative  undertaking  will  diflferentiate  it  from  an 
ordinary  trust.  The  purpose  will  not  be  considered  narrower 
than  that  which  is  formally  set  forth  in  the  instrument  under 
which  the  activities  of  the  trust  are  conducted. 

If  a  trust  is  an  undertaking  or  arrangement  conducted  for 
income  or  profit,  the  capital  or  property  of  the  trust  being  sup- 
plied by  the  beneficiaries,  and  if  the  trustees  or  other  designated 
persons  are,  in  effect,  the  managers  of  the  undertaking  or  ar- 
rangement, whether  the  beneficiaries  do  or  do  not  appoint  or 
control  them,  the  beneficiaries  are  to  be  treated  as  voluntarily 
joining  or  cooperating  with  each  other  in  trust,  just  as  do  mem- 
bers of  an  association,  and  the  undertaking  or  arrangement  is 
deemed  to  be  an  association  classified  by  the  Act  as  a  corporation. 
However,  the  fact  that  the  capital  or  property  of  the  trust  is  not 
supplied  by  the  beneficiaries  is  not  sufficient  reason  in  itself  for 
classifying  the  arrangement  as  an  ordinary  trust  rather  than  as 
an  association. 

By  means  of  such  a  trust  the  disadvantages  of  an  ordinary 
partnership  are  avoided,  and  the  trust  form  affords  the  advan- 
tages of  unity  of  management  and  continuity  of  existence  which 
are  characteristic  of  both  associations  and  corporations.  This 
trust  form  also  affords  the  advantages  of  capacity,  as  a  unit,  to 
acquire,  hold,  and  dispose  of  property  and  the  ability  to  sue  and 
be  sued  by  strangers  or  members,  which  are  characteristic  of  a 
corporation ;  and  also  frequently  affords  the  limitation  of  liability 
and  other  advantages  characteristic  of  a  corporation.  These  ad- 
vantages which  the  trust  form  provides  are  frequently  referred  to 
as  resemblance  to  the  general  form,  mode  of  procedure,  or  effec- 
tiveness in  action,  of  an  association  or  a  corporation,  or  as  "quasi- 
corporate  form."  The  effectiveness  in  action  in  the  case  of  a  trust 
or  of  a  corporation  does  not  depend  upon  technical  arrangements 
or  devices  such  as  the  appointment  or  election  of  a  president, 
secretary,  treasurer,  or  other  "officer,"  the  use  of  a  "seal,"  the 
issuance  of  certificates  to  the  beneficiaries,  the  holding  of  meet- 
ings by  managers  or  beneficiaries,  the  use  of  a  "charter"  or  "by- 
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laws,"  or  upon  other  minor  elements.  They  serve  to  emphasize 
the  fact  that  an  organization  possessing  them  should  be  treated 
as  a  corporation,  but  they  are  not  essential  to  such  classification, 
for  the  fundamental  benefits  enjoyed  by  a  corporation,  as  outlined 
above,  are  attained,  in  the  case  of  a  trust,  by  the  use  of  the  trust 
form  itself.  The  Act  disregards  the  technical  distinction  between 
a  trust  agreement  (or  declaration)  and  ordinary  articles  of  asso- 
ciation or  a  corporate  charter,  and  all  other  differences  of  detail. 
It  treats  such  a  trust  according  to  its  essential  nature,  namely,  as 
an  association.  This  is  true  whether  the  beneficiaries  form  the 
trust  or,  by  purchase  or  otherwise,  acquire  an  interest  in  an  exist- 
ing trust. 

The  mere  size  or  amount  of  capital  invested  in  the  trust  is 
of  no  importance.  Sometimes  the  activity  of  the  trust  is  a  small 
venture  or  enterprise,  such  as  the  division  and  sale  of  a  parcel  of 
land,  the  erection  of  a  building,  or  the  care  and  rental  of  an  ofifice 
building  or  apartment  house ;  sometimes  the  activity  is  a  trade 
or  business  on  a  much  larger  scale.  The  distinction  is  that  be- 
tween the  activity  or  purpose  for  which  an  ordinary  strict  trust 
of  the  traditional  type  would  be  created,  and  the  activity  or  pur- 
pose for  which  a  corporation  for  profit  might  have  been  formed. 

Art.  1(6).  Taxable  year. — For  the  term  "taxable  year"  and 
the  words  "taxable  year,"  see  sec.  8,  art.  8(a)-l  for  accounting 
period. 

Art.  1(7).  Fiscal  year. — For  the  words  "fiscal  year,"  see 
sec.  8,  art.  8(a)-l. 

Art.  1(8).  Paid. — The  word  "paid"  means  "paid  or  in- 
curred," or  "paid  or  accrued."  (See  sec.  5(b)  and  (c)  in  connec- 
tion with  "interest"  and  "taxes"  paid.) 

Art.  1(9).  Resident — Definition. — For  the  purpose  of  the 
Income  Tax  Law  a  resident  of  Colorado  is  a  natural  person  who 
is  either  (1)  domiciled  in  the  State  of  Colorado,  or  (2)  one  who 
maintains  a  permanent  place  of  abode  within  the  State  and  spends 
in  the  aggregate  more  than  six  months  of  the  taxable  year  within 
the  State. 

Domicile. — Domicile  is  the  place  where  one  lives  and  has  his 
principal  establishment,  every  person  having  one  and  only  one. 
Actual  residence  is  not  necessarily  domicile,  for  domicile  is  the 
fixed  place  of  habitation,  including  a  residence  which  in  the  inten- 
tion of  the  taxpayer  is  permanent  rather  than  transitory.  A  dom- 
icile once  obtained  continues  until  a  new  one  is  acquired.  The 
avowed  intention  controls,  and  there  must  be  both  intent  to 
change  and  actual  change  ;  the  mere  belief  that  one  has  performed 
some  act  which  is  the  equivalent  of  a  change  is  not  sufficient. 
The  domicile  is  not  changed  by  removal  for  a  definite  period  or 
for  particular  purposes  nor  by  abandonment  of  the  old  domicile 
until  the  acquisition  of  a  new  one  is  effected.    To  constitute  a 
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change,  there  must  be  intent  to  change,  actual  removal,  and  a 
new  abode.  A  voting  residence  usually  evidences  domicile.  A 
person  may  acquire  a  taxable  domicile  in  Colorado  without  sur- 
rendering his  rights  as  a  citizen  of  a  foreign  country.  Prima  facie 
the  husband's  domicile  is  the  wife's  domicile.  Ordinarily,  an 
infant's  domicile  follows  that  of  its  father,  and  after  his  death, 
that  of  its  mother  until  remarriage.  The  domicile  of  a  ward  is 
not  necessarily  determined  by  that  of  the  guardian. 

What  constitutes  domicile  is  a  question  of  fact  rather  than 
law,  frequently  depending  upon  a  variety  of  circumstances,  and 
the  State  Treasurer  may  require  a  statement  of  the  circumstances 
to  aid  in  determining  the  question. 

Permanent  place  of  abode. — A  person  may  be  domiciled  with- 
out the  State  and  still  be  a  resident  for  the  purposes  of  the  tax. 
It  is  recognized  that  a  person  may  be  domiciled  without  the  State 
and  maintain  several  places  of  abode,  one  or  more  of  which  may 
be  within  the  State  of  Colorado.  A  permanent  place  of  abode  is 
understood  to  mean  a  dwelling  place  permanently  maintained  by 
the  taxpayer.  It  is  not  necessary  that  the  individual  be  the 
owner.  Thus,  a  person  domiciled  in  Kansas  who  maintains  a 
home  or  apartment  in  Colorado  and  who  spends  an  aggregate  of 
more  than  six  months  of  the  taxable  year  within  the  State,  is  to 
be  considered  a  resident  irrespective  of  whether  or  not  such  place 
of  abode  within  the  State  be  actually  used  by  such  individual 
during  such  period. 

Who  is  a  non-resident  person. — "Non-resident  person"  means 
any  natural  person  who  is  not  a  resident  person  as  defined  in 
sec.  1(9). 

Proof  of  doynicUe  or  permanent  place  of  abode. — An  individ- 
ual's statement  as  to  his  intention  with  regard  to  his  domicile  or 
permanent  place  of  abode  are  not  conclusive,  but  when  unequiv- 
ocal will  determine  the  question  of  his  intention,  unless  his  con- 
duct, acts  or  other  surrounding  circumstances  contradict  the 
statement. 

If  an  individual  spends  in  the  aggregate  more  than  six 
months  of  any  taxable  year  within  the  State,  it  will  be  presumed 
for  the  purpose  of  administering  the  Act  that  he  or  she  was  a 
resident  of  the  State  during  the  year. 

Art.  1(10).  Includes  and  including. — For  the  purpose  of 
illustrating  the  usage  of  the  words  "includes"  and  "including," 
see  Partnership,  sec.  1(11). 

Art.  1(11).  Partnerships. — The  Act  provides  its  own  con- 
cept of  a  partnership.  Under  the  term  "partnership"  it  includes 
not  only  a  partnership  as  known  at  common  law  but,  as  well,  a 
syndicate,  group,  pool,  joint  venture,  or  other  unincorporated 
organization  which  carries  on  any  business,  financial  operation, 
or  venture,  and  which  is  not,  within  the  meaning  of  the  Act,  a 
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trust,  estate,  or  a  corporation.  On  the  other  hand  the  Act  classi- 
fies under  the  term  "corporation"  an  association  or  joint-stock 
company,  the  members  of  which  may  be  subject  to  the  personal 
liability  of  partners.  If  an  organization  is  not  interrupted  by  the 
death  of  a  member  or  by  a  change  in  ownership  of  a  participating 
interest  during  the  agreed  period  of  its  existence,  and  its  manage- 
ment is  centralized  in  one  or  more  persons  in  their  representative 
capacities,  such  an  organization  is  an  association,  taxable  as  a 
corporation.  As  to  the  characteristics  of  an  association,  see  also 
art.  1(5).  The  following  examples  will  illustrate  some  phases  of 
these  distinctions : 

(1)  If  A  and  B  buy  some  acreage  for  the  purpose  of  subdi- 
vision, they  are  joint  adventurers,  and  the  joint  venture  is  classi- 
fied by  the  Act  as  a  partnership. 

(2)  A,  B,  and  C  each  contributes  $10,000  for  the  purpose  of 
buying  and  selling  real  estate.  If  A,  B,  C,  or  D,  an  outside  party 
(or  any  combination  of  them  as  long  as  the  approval  of  each 
participant  is  not  required  for  syndicate  action),  takes  control  of 
the  money,  property  and  business  of  the  enterprise,  and  the  syn- 
dicate is  not  terminated  on  the  death  of  any  of  the  participants, 
the  syndicate  is  classified  as  an  association. 

Art.  1(11)-!.  Limited  partnership  as  corporation. — Limited 
partnerships  of  the  type  of  partnerships  with  limited  liability  or 
partnership  associations  authorized  by  the  statutes  of  Pennsyl- 
vania and  a  few  other  states  are  only  nominally  partnerships. 
Such  so-called  limited  partnerships,  offering  opportunity  for  lim- 
iting the  liability  of  all  the  members,  providing  for  the  transfer- 
ability of  partnership  shares,  or  having  other  material  character- 
istics of  corporate  form,  must  make  returns  of  income  and  pay  the 
tax  as  corporations.  In  all  doubtful  cases  limited  partnerships 
will  be  treated  as  corporations  unless  they  submit  satisfactory 
proof  that  they  are  not  in  efifect  so  organized. 

Art.  l(ll)-2.  Limited  partnership  as  partnership. — Limited 
partnerships  of  the  type  authorized  by  the  statutes  of  New  York 
and  many  other  states  are  ordinarily  partnerships  and  not  corpo- 
rations within  the  meaning  of  the  Act.  Such  limited  partnerships, 
which  cannot  limit  the  liability  of  the  general  partners,  although 
the  special  partners  enjoy  limited  liability  so  long  as  they  observe 
the  statutory  conditions,  which  are  dissolved  by  the  death  or 
attempted  transfer  of  the  interest  of  a  general  partner,  and  which 
cannot  take  real  estate  or  sue  in  the  partnership  name,  are  so  like 
common  law  partnerships  as  to  render  impracticable  any  diflfer- 
entiation  in  their  treatment  for  tax  purpose. 

Art.  1(12).  Basic  date. — The  term  "basic  date"  shall  mean 
the  day  date  of  12:01  A.  M.  to  12:00  midnight  July  1,  1937,  ordi- 
narily referred  to  as  "July  1st,  1937." 
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II.    IMPOSITION  OF  TAX 

Sec.  2(a).  Individuals. — There  shall  be  levied,  collected 
and  paid  for  each  taxable  year  upon  the  net  income  of  every 
resident  of  this  State  and  upon  the  net  income  of  every  non- 
resident vvhicli  is  derived  from  sources  within  this  State,  taxes 
at  the  following  rates  upon  the  net  income  in  excess  of  credits 
and  exemptions  against  net  income  provided  in  this  Act: 


Net  Income  Per  cent 

Under  $2,000   1 

$2,000  and  under  $4,000   2 

$4,000  and  under  $6,000   3 

$6,000  and  under  $8,000   4 

$8,000  and  under  $10,000   5 

All  over  $10,000   6 


Art.  2(a).  Individuals. — The  Act  imposes  a  tax  upon  the 
net  income  of  individuals,  residents  and  non-residents. 

The  tax  is  levied  upon  "net  income"  which  is  determined 
by  computing  "gross  income,"  under  sec.  4,  less  the  deductions 
allowed  by  sec.  5  of  this  Act.   (See  also  sec.  8.) 

Distinctions  are  made  in  arriving  at  both  "gross  income" 
and  "net  income"  as  between  resident  and  non-resident,  individ- 
uals, and  corporations.  These  differences,  with  appropriate  ref- 
erence to  the  statutory  provisions,  are  set  out  in  sees.  16,  17,  and 
18.   (See  also  sees.  4,  5,  and  8  of  the  Act.) 

Example  (1):  A  married  man  living  with  his  wife  during  all 
of  the  taxable  year,  with  one  dependent  minor  has  a  net  income 
of  $5,000  from  salary,  rent,  etc.,  a  personal  exemption  of  $2,500 
would  be  allowed,  with  a  credit  for  the  dependent  minor  of  $400, 
making  a  total  exemption  and  credit  of  $2,900  leaving  net  taxable 
income  of  $2,100  taxed  as  follows: 

$2,000.00  @  \%  $  20.00 

100.00  @  2%   2.00 

$2,100.00  $  22.00 

Example  (2) :  A  married  man  living  with  his  wife  during  all 
of  the  taxable  year  having  one  dependent  minor  has  a  net  income 
of  $20,000.00  from  salary,  rent,  etc.  Total  exernption  and  de- 
pendency credits  would  be  $2,900  (as  in  example  1)  leaving  net 
taxable  income  of  $17,100.00  taxed  as  follows: 


$  2,000.00  @  1%  $  20.00 

2,000.00  @  2%   40.00 

2,000.00  @  3%   60.00 

2,000.00  @  4%   80.00 

2,000.00  @  5%   100.00 

7,100.00  @  6%   426.00 


$17,100.00  Amount  to  be  returned  $726.00 
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For  additional  tax  on  intangibles,  see  Surtax,  sec.  2(a)  [1]. 

Sec.  2(a)  [1].  Surtax — Tax  imposed  on  individual  resi- 
dents.— In  addition  to  the  tax  imposed  by  this  section,  a  surtax 
without  exemption  or  deduction  for  any  cause,  at  the  rate  of  two 
per  centum  (2%)  is  hereby  imposed  upon  so  much  of  the  income 
of  every  individual  resident  of  Colorado  as  may  consist  of  divi- 
dends from  corporate  stock,  royalties,  interest  from  money, 
notes,  credits,  bonds,  and  other  securities. 

Art.  2(a) [1].  Imposition  of  surtax. — The  tax  imposed  by 
this  section  applies  to  natural  persons,  residents  of  the  State 
under  the  provisions  of  the  Act,  and  is  levied  at  the  rate  of  two 
per  centum  (2%)  upon  the  gross  income  derived  from  intangible 
property,  such  as  dividends  on  corporate  stocks,  royalties  (gross 
amount  received),  interest  received  on  savings  accounts,  bank 
deposits,  certificates  of  deposit,  loans,  accounts,  mortgages,  annu- 
ities, bonds  (except  obligations  of  the  United  States),  notes, 
credits  and  other  securities,  including  income  on  obligations  of 
all  States  and  political  subdivisions  thereof.  For  further  refer- 
ence concerning  income  from  intangibles  of  other  States  and 
political  subdivisions  thereof  see  art.  4(a)-19. 

Sec.  2(b).  Corporations. — Corporations  shall  pay  annually  a 
tax  with  respect  to  carrying  on  or  doing  business  at  the  rate  of 
4  per  cent  on  the  entire  net  income,  as  herein  defined,  derived 
from  property  located  and  business  transacted  within  this  State 
during  the  taxable  year. 

Art.  2(b).  Imposition  of  tax. — The  Act  imposes  an  income 
tax  at  the  rate  of  4  per  cent  on  all  corporations  which  are  not 
expressly  exempt.  Sec.  3  indicates  those  corporations  which  are 
exempt  from  the  tax. 

Certain  classes  of  corporations. — Special  provisions  have  been 
enacted  with  respect  to  taxation  of  certain  classes  of  corpora- 
tions :  National  Banking  Associations,  state  banks,  industrial 
banks,  trust  companies,  finance  and  loan  associations,  and  Morris 
Plan  companies.    (See  sec.  2(e).) 

Definitions. — For  definition  of  corporations,  see  sec.  1(5). 

Net  income. — The  tax  is  levied  upon  "net  income"  which  is 
determined  by  computing  the  "gross  income"  under  sec.  4,  less 
the  deductions  allowed  by  sec.  5.    (See  sec.  8.) 

Exemptions — Net  income. — No  exemptions  against  net  in- 
come are  allowed  to  corporations. 

The  Act  contemplates  (1)  that  the  corporations  be  engaged 
in  carrying  on  or  doing  business,  (2)  that  corporations  so  engaged 
are  taxable  on  income  from  property  located  and  business  trans- 
acted within  Colorado. 

Situs  of  property. — "Property  located"  in  Colorado  includes 
all  property  which  has  a  situs  within  this  State.  (See  sec.  16.) 
The  net  income  from  the  operation,  lease  or  sale  of  such  property 
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is  taxable  regardless  of  whether  the  property  is  used  in  connec- 
tion with  interstate  or  intrastate  business.  (See  art.  16-2  relative 
to  the  situs  of  income  from  intangible  personal  property.) 

Definition  of  "Business  Carried  On"  and  "Business  Trans- 
acted" vnthin  this  State. — "Business  is  transacted"  in  Colorado 
when  a  corporation  does  any  business  of  an  intrastate  nature 
within  this  State.  Intrastate  business  is  carried  on  where  a  cor- 
poration occupies,  maintains  or  operates  desk  room,  an  office,  a 
shop,  a  store,  a  warehouse,  a  factory,  an  agency,  or  other  estab- 
lishment where  afifairs  are  systematically  and  regularly  carried 
on.  Certain  isolated  transactions  or  series  of  transactions  entered 
into  for  profit  may  be  in  the  nature  of  intrastate  business  without 
the  maintenance  of  a  permanent  place  of  business  within  the 
State.  Such  transactions  constitute  "business  transacted"  in 
Colorado.  In  the  case  of  a  business  carried  on  partly  within  and 
partly  without  the  State  of  Colorado,  see  arts.  16-1,  16-2,  16-3, 
art.  17,  arts.  18(a)  and  18(b). 

The  term  "business  transacted"  is  not  synonymous  with  the 
term  "business  carried  on,"  the  latter  implying  a  certain  syste- 
matic and  regular  consummation  of  business  transactions,  with 
probably  the  maintenance  of  an  office,  a  shop,  a  store,  a  ware- 
house, a  factory,  or  an  agency  or  other  place  where  afifairs  are 
systematically  and  regularly  carried  on.  "Business  transacted" 
does  not  imply  the  measure  of  permanency  and  continuity  im- 
plied in  "business  carried  on."  A  taxpayer  may  enter  into  trans- 
actions for  profit  and  yet  not  be  engaged  in  a  "business  carried 
on" ;  conversely,  if  one  enters  into  or  derives  profit  from  any  iso- 
lated business  or  transaction,  entered  into  for  profit,  it  may  be 
said  that  there  has  been  "business  transacted." 

Associations  taxable  as  corporations. — Associations,  trusts  and 
organizations  by  whatever  name  known  which  manage  their  af- 
fairs by  a  board  of  directors  or  executive  officers  and  which  con- 
duct their  business  in  the  general  form  and  mode  of  corporations 
are  associations  within  the  meaning  of  the  Act.  A  corporation 
which  has  ceased  to  exist  in  contemplation  of  law  but  continues 
its  business  in  quasi-corporate  form  is  an  association  taxable  as 
a  corporation  within  the  meaning  of  the  Act. 

Where  trustees  have  similar  or  greater  powers  than  the  di- 
rectors in  a  corporation  for  the  purpose  of  carrying  on  some  busi- 
ness enterprise,  the  trust  is  an  association  taxable  as  a  corpora- 
tion. Where  trustees  merely  hold  property  for  the  collection  of 
the  income  and  its  distribution  among  the  beneficiaries  of  the 
trust,  and  are  not  engaged  either  by  themselves  or  in  connection 
with  the  beneficiaries  of  the  trust,  and  are  not  engaged  either  by 
themselves  or  in  connection  with  the  beneficiaries  in  carrying  on 
any  business,  no  association  exists,  and  the  trust  and  the  benefi- 
ciaries thereof  will  be  subject  to  tax  as  provided  in  section  2(c). 
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Sec.  2(c).    Estates  and  trusts — Application  of  tax. — Tha 

taxes  imposed  by  this  Act  upon  individuals  shall  apply  to  the 
income  of  estates  or  of  any  kind  of  property  held  in  trust, 
including 

(1)  Income  accumulated  in  trust  for  the  benefit  of  unborn 
or  unascertained  persons  or  persons  with  contingent  interests, 
and  income  accumulated  or  held  for  future  distribution  under  the 
terms  of  the  will  or  trust; 

(2)  Income  which  is  to  be  distributed  currently  by  the 
fiduciary  to  the  beneficiaries,  and  income  collected  by  a  guardian 
of  an  infant  which  is  to  be  held  or  distributed  as  the  court  may 
direct; 

(3)  That  part  of  the  net  income  of  estates  or  trusts  which 
has  not  been  distributed  or  become  distributable  to  the  benefici- 
aries during  the  taxable  year; 

(4)  Income  received  by  estates  of  deceased  persons  during 
the  period  of  administration  or  settlement  of  estates;  and 

(5)  Income  which,  in  the  discretion  of  the  fiduciary,  may 
be  either  distributed  to  the  beneficiaries  or  accumulated.  Pro- 
vided, however,  that  the  income  derived  from  intangible  personal 
property  held  in  trust  for  the  benefit  of  a  non-resident,  or  held 
for  the  purpose  of  management,  or  safekeeping,  for  a  non-resi- 
dent shall  not  be  deemed  to  be  income  which  is  derived  from 
sources  within  this  State.  Resident  estates  and  trusts  shall 
consist  of  estates  and  trusts,  the  administration  of  which  shall  be 
within  the  State,  provided  the  principal  of  the  estates  or  trusts 
shall  not  at  any  time  during  the  taxable  year  be  subject  to  revo- 
cation, or  withdrawal,  by  a  non-resident  of  the  State.  All  other 
estates  and  trusts  shall  be  deemed  non-resident  estates  and  trusts. 
It  is  further  provided,  however,  that  this  paragraph  relating  to 
intangible  property  held  in  trust  for  a  non-resident  shall  not 
apply  unless  eighty  (80)  per  cent,  or  more,  of  the  income  of  the 
trust  is  for  the  benefit  of  such  non-resident  or  non-residents. 

Art.  2(c).  Imposition  of  tax — Scope. — This  sub-section  pre- 
scribes that  taxes  imposed  upon  individuals  by  sec.  2(a)  shall  be 
applicable  to  the  income  of  estates  or  of  any  kind  of  property 
held  in  trust.  The  rate  of  tax,  the  statutory  provisions  respecting 
gross  income,  and,  with  certain  exceptions,  the  deductions,  ex- 
emptions, and  credits  allowed  to  single  individuals  apply  also  to 
estates  and  trusts.  The  several  classes  which  are  introduced  by 
the  word  "including"  does  not  exclude  others  which  may  also 
come  within  the  general  purpose  of  these  sub-sections.  (See  sees. 
7(b),  7(c)  and  13.) 

The  provisions  of  this  section  (relating  to  estates  and  trusts, 
fiduciaries,  and  beneficiaries)  contemplate  that  the  corpus  of  the 
trust,  or  the  income  therefrom  is,  within  the  meaning  of  the  Act, 
no  longer  to  be  regarded  as  that  of  the  grantor.  If,  by  virtue  of 
the  nature  and  purpose  of  the  trust,  the  corpus  or  income  there- 
from remains  attributable  to  the  grantor,  these  provisions  do  not 
apply.  Thus,  the  provisions  of  sections  13(b)  and  13(c)  deal 
with  certain  trusts  which  are  excluded  from  the  scope  of  this 
section  and  section  13.  Other  trusts  not  specified  in  sections 
13(b)  and  13(c),  where  in  contemplation  of  law  the  corpus  of  the 
trust  or  the  income  therefrom  is  regarded  as  remaining  in  sub- 
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stance  that  of  the  grantor  are  of  such  trusts  as  are  dealt  with  in 
art.  13(b)  and  art.  13(c). 

In  general,  the  income  of  a  trust  for  the  taxable  year  which 
is  to  be  distributed  to  the  respective  beneficiaries  must  be  re- 
turned by  and  will  be  taxed  to  the  beneficiaries,  but  the  income 
of  a  trust  which  is  to  be  accumulated  or  held  for  future  distribu- 
tion, whether  consisting  of  ordinary  income  or  gain  from  the  sale 
of  assets  included  in  the  corpus  of  the  trusts,  must  be  returned 
by  and  will  be  taxed  to  the  trustee.  However,  regardless  of 
whether  or  not  the  income  is  taxable  to  the  fiduciary  or  to  the 
distributee,  the  fiduciary  is  primarily  responsible  for  reporting 
all  income,  allocation  of  the  tax  being  eflfected  by  permitting  the 
fiduciary,  under  certain  circumstances,  to  show  as  a  deduction 
the  amounts  credited  or  paid  to  the  distributee. 

Income  taxed  to  fiduciary. — All  income  received  under  sec- 
tions 2(c)(1),  2(c)(3),  2(c)(4),  and  2(c)(5)  is  taxable  to  the 
fiduciary. 

Income  taxed  to  beneficiary. — All  incomes  received  under  sec- 
tion 2(c)  (2)  is  taxable  to  the  beneficiary. 

Fiduciaries. — See  art.  1  (3)  for  persons  acting  in  that  capacity 
with  reference  to  "estates  and  trusts."  A  guardian,  whether  of 
an  infant  or  other  person,  is  a  fiduciary,  and  as  such  is  required 
to  make  and  file  the  return  for  his  ward  and  pay  the  tax,  or  the 
return  may  be  made  by  the  ward. 

Exemption. — An  estate  or  trust  is  entitled  to  the  same  exemp- 
tion accorded  a  single  individual.  The  exemption  of  $1,000  al- 
lowed under  the  Act  to  estates  and  trusts  may  not  be  prorated, 
as  there  is  no  change  of  status,  merely  creation  as  to  an  estate  and 
termination  when  closed,  which  is  not  deemed  to  be  a  change  of 
status.  A  fraction  of  a  year  is  considered  a  full  taxable  year. 

Computation  of  income  of  estates  and  trusts. — For  computa- 
tion, see  sec.  13. 

Sec.  2(d).  Partnerships — Partnerships  not  taxable. — Indi- 
viduals carrying  on  business  in  partnership  shall  be  liable  for 
income  tax  only  in  their  individual  capacitj'. 

Tax  on  partners. — There  shall  be  included  in  the  gross  in- 
come of  each  partner  his  distributive  share,  whether  distributed 
or  not,  of  the  partnership  net  income  for  the  taxable  year. 

Different  taxable  years  of  partner  and  partnership. — If  the 
taxable  year  of  a  partner  is  dififerent  from  the  accounting  period 
of  the  partnership,  the  amount  to  be  included  shall  be  the  part- 
ner's distributive  share  of  the  partnership  net  income  for  the 
period  ending  within  his  taxable  year. 

Art.  2(d).  Imposition  of  the  tax — In  general. — -The  law  im- 
poses no  direct  taxation  upon  a  partnership,  as  a  partnership  is 
not  a  taxable  entity  in  contemplation  of  law.  (See  sec.  19(d)  for 
returns  of  partnerships.)  (See  also  sec.  19(a)  for  liability  of  indi- 
vidual members  of  a  partnership  with  respect  to  filing  returns.) 
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For  computation  of  partnership  "net  income"  see  sec.  14.  (For 
definition  see  sec.  1(11).) 

Art.  2(d)-l.  Partners  taxable  upon  distributive  shares  of 
partnership  income, —  (a)  Membcr.s  of  a  partnership  are  taxable 
(except  as  otherwise  provided  in  (b)  below  respecting  non-resi- 
dent members)  upon  their  distributive  shares  of  the  net  income 
of  the  partnership  whether  distributed  to  them  or  not.  If  the 
result  of  partnership  operation  is  a  net  loss  (i.  e.,  excess  of  allow- 
able deductions  over  gross  income)  the  loss  may  be  deducted  by 
the  partners  (except  as  otherwise  provided  in  (c)  below  respect- 
ing non-resident  members)  in  the  same  proportion  which  net 
income  would  have  been  taxable  to  the  partners.  If  a  partner 
has  the  same  taxable  year  as  the  partnership,  his  distributive 
share  of  the  income  of  the  partnership  for  any  year,  or  the  portion 
of  the  loss  of  the  partnership  for  any  year  which  he  may  deduct, 
should  be  included  or  deducted  in  his  return  for  such  year.  If 
the  partner's  taxable  year  is  different  from  that  of  the  partnership 
his  distributive  share  of  the  income  of  the  partnership  for  any 
year,  or  the  portion  of  the  loss  of  the  partnership  for  any  year 
which  he  may  deduct,  should  be  included  or  deducted  in  his 
return  for  the  year  during  which  the  taxable  year  of  the  partner- 
ship ends. 

(b)  Non-resident. — Non-residents  of  this  State  are  taxable 
only  upon  net  income  from  sources  within  this  State.  Accord- 
ingly, a  member  of  a  partnership  who  is  a  non-resident  is  taxable 
only  upon  that  portion  of  his  distributive  share  of  the  partnership 
net  income  which  is  derived  from  sources  within  this  State.  For 
application  of  sources  within  this  State  see  sec.  17.  However,  if 
the  partnership  derives  any  income  from  sources  within  this 
State,  the  non-resident  members  of  the  partnership  are  taxable 
upon  their  distributive  shares  of  such  income  regardless  of 
whether  the  partnership  sustains  losses  from  property  located, 
or  activities  or  business  engaged  in  outside  this  State,  and  regard- 
less of  the  amount  of  such  losses,  even  though  such  losses  equal 
or  exceed  the  income  from  sources  within  this  State,  so  that  the 
total  operations  of  the  partnership  result  in  a  net  loss. 

Example  (1):  X  and  Co.  (partnership)  has  three  members,. 
A,  B,  and  C,  who  are  entitled  to  share  equally  in  its  net  income. 
A  and  B  are  residents  of  the  State.  C  is  a  non-resident  of  the 
State,  but  is  a  resident  of  the  United  States.  During  a  particular 
taxable  year,  X  and  Company  realized  $65,000  income  from  a 
business,  trade  or  profession  carried  on  within  and  without  this 
State,  $45,000  of  which  was  allocable  to  Colorado,  and  the  balance 
to  sources  without  the  State.  It  also  received  $15,000  income 
from  the  rental  of  real  property  located  in  this  State.  The  bal- 
ance of  the  income  consisted  of  interest  on  notes  and  bonds  and 
dividends  from  stock.  C  must  include  in  gross  income  in  his  indi- 
vidual return  for  his  taxable  year  during  which  the  taxable  year 
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of  the  partnership  ended,  his  distributive  share  of  the  income 
from  the  business,  trade  or  profession  allocable  to  Colorado,  but 
should  not  include  his  share  of  the  income  allocable  to  sources 
without  the  State.  He  must  also  include  his  share  of  the  income 
from  the  sales  or  rental  of  real  property  located  here.  Thus,  he 
must  include  %  of  $45,000,  plus  1/3  of  $15,000,  or  a  total  of 
$20,000.  His  distributive  share  of  the  income  from  notes,  stocks 
and  bonds  should  be  included  if  derived  from  sources  within 
Colorado. 

Example  (2):  All  the  members  of  Y  partnership  are  non- 
residents of  this  State.  During  the  year  1938  it  sustained  a  loss 
of  $50,000  from  property  located,  and  from  a  business,  trade  or 
profession  carried  on  outside  the  State.  During  the  same  year 
its  net  income  from  property  located  and  from  a  business,  trade 
or  profession  carried  on  in  this  State  amounted  to  $30,000.  The 
members  of  the  partnership  must  file  individual  returns  under 
the  Act  and  must  include  in  their  individual  gross  incomes  their 
distributive  shares  of  the  $30,000  income  of  the  partnership  from 
the  property  located  and  the  services  performed  in  this  State,  not- 
withstanding the  fact  that  the  total  operations  of  the  partnership 
for  the  year  resulted  in  a  net  loss  of  $20,000. 

(c)  Non-residents  of  this  State  are  not  entitled  to  deduct 
losses  from  property  located,  or  from  a  business,  trade  or  profes- 
sion carried  on  outside  this  State.  Accordingly,  non-resident 
members  of  a  partnership  may  not  deduct  any  portion  of  the 
loss  sustained  by  the  partnership  on  account  of  property  located, 
or  a  business,  trade  or  profession  carried  on  outside  this  State. 
However,  a  loss  sustained  by  a  partnership  with  respect  to  prop- 
erty located,  or  a  business,  trade  or  profession  carried  on  within 
this  State  may  be  deducted  by  non-resident  members  of  the  part- 
nership, regardless  of  whether  the  partnership  realized  income 
from  sources  without  the  State,  and  regardless  of  the  amount  of 
such  net  income,  even  though  such  net  income  exceeded  the  loss 
from  the  property  located  and  the  business,  trade,  or  profession 
carried  on  within  this  State,  so  that  the  total  operations  of  the 
partnership  resulted  in  a  net  income  rather  than  a  net  loss. 

Art.  2(d) -2.    Computation  of  partnership  income. — The  net 

income  of  the  partnership  shall  be  computed  in  the  same  manner 
and  on  the  same  basis  as  the  net  income  of  an  individual.  Pay- 
ments made  to  a  partner  for  services  rendered  and  for  interest  on 
capital  contributions  are  not  deductible  in  computing  the  net 
income  of  the  partneKship,  such  payments  being  held  to  represent 
a  division  of  partnership  profits. 

Sec.  2(e)(1).  Taxation  of  banks. — In  lieu  of  the  tax  im- 
posed by  section  2(b),  every  national  banking  association  located 
or  doing  business  within  the  limits  of  this  State  shall  pay  annu- 
ally to  this  State  a  tax  according  to  or  measured  by  its  net  in- 
come, to  be  computed,  in  the  manner  hereinafter  provided,  upon 
the  basis  of  its  net  income  for  the  next  preceding  fiscal  or  calen- 
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dar  year  at  the  rate  provided  for  in  paragraph  (c)(4)  of  this 
section.  The  State  of  Colorado  is  hereby  adopting  the  method 
numbered  (4)  authorized  by  the  Act  of  March  25,  1926,  amending 
section  5219  of  the  Revised  Statutes  of  the  United  States. 

(2)  Payment  and  computation. — Every  bank,  industrial 
bank,  Morris  Plan  company,  or  trust  compan}',  finance  and  loan 
associations,  other  than  a  national  association  doing  business 
within  the  limits  of  this  State,  shall  annually  pay  to  this  State 
for  the  privilege  of  exercising  its  corporate  franchises  within  this 
State,  a  tax  according  to  or  measured  by  its  net  income,  to  be 
computed  in  the  manner  hereinafter  provided,  upon  the  basis  of 
its  net  income  for  the  next  preceding  fiscal  or  calendar  year  at 
the  rate  provided  for  in  paragraph  (e)  (4)  of  this  section. 

(3)  In  lieu  of  other  taxes. — The  tax  levied  in  paragraph 
(e)(1)  and  (2)  of  this  section  shall  be  in  lieu  of  all  property  taxes 
imposed  by  the  State,  or  any  subdivision  thereof,  upon  the  banks, 
industrial  banks,  trust  companies,  and  Morris  Plan  companies 
therein  mentioned  or  upon  the  shares  of  capital  stock  thereof, 
except  taxes  upon  their  real  estate. 

(4)  Rate  of  tax. — The  rate  of  tax  on  national  banking 
associations  and  interstate  finance  or  loan  associations  and  other 
banks,  industrial  banks,  trust  companies,  finance  and  loan  asso- 
ciations and  Morris  Plan  companies  mentioned  in  paragraphs 
(e)(1),  (2)  and  (3)  shall  be  6  per  cent  of  the  amount  of  the  net 
income  as  herein  provided. 

(5)  Net  income  defined. — Net  income  is  defined,  for  the 
purpose  of  this  subsection  (e)  to  be  gross  income  from  all 
sources  as  defined  in  Section  4,  less  credits  and  deductions  al- 
lowed to  corporations  under  section  5,  excepting  that  income 
received  from  government  and  municipal  securities  is  not  allow- 
able as  a  deduction  from  gross  income. 

(6)  If  method  is  invalid. — If  any  tax  levied  by  this  sub- 
section (e)  is  finally  adjudged  discriminatory  against  a  national 
banking  association,  contrary  to  section  5219,  U.  S.  Revised 
Statutes,  as  amended;  or  if,  for  any  reason,  the  tax  levied  against 
national  banking  associations  is  invalid,  these  associations  shall  be 
subject  to  taxation  in  this  State,  according  to  method  numbered 
(1),  authorized  by  section  5219,  U.  S.  Revised  Statutes,  as 
amended;  and  state  banks  and  trust  companies  in  this  State  shall 
be  subject  to  taxation  in  a  similar  manner. 

(7)  Return. — Every  national  banking  association,  state 
bank,  industrial  bank,  trust  company,  finance  and  loan  associa- 
tions, or  Morris  Plan  company,  subject  to  taxation  under  sub- 
section (e)  shall  make  its  return  to  the  State  Treasurer  at  the 
same  time  and  in  the  same  manner  required  of  other  corpora- 
tions and  except  as  to  the  manner  of  computing  the  net  income 
subject  to  tax,  each  shall  be  subject  to  all  other  provisions  of 
this  Act  applicable  to  such  other  corporations. 

Art.  2(e).  Taxation  of  banks. — Section  2(e)  of  the  Act  im- 
poses a  tax  upon  banks,  national  banks,  industrial  banks,  trust 
companies,  finance  and  loan  associations,  institutions,  and  corpo- 
rations, Morris  Plan  companies,  and  similar  associations,  accord- 
ing to  or  measured  by  its  net  income  at  the  rate  of  6%.  Net 
income  is  defined  in  the  Act  as  gross  income  from  all  sources  as 
defined  in  section  4(a),  less  those  deductions  and  expenses  au- 
thorized by  section  5  of  the  Act,  except  that  specific  provision  is 
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made  for  the  inclusion  in  gross  income  of  income  derived  from 
securities  issued  by  the  United  States  or  its  instrumentalities. 

Dividends  received  upon  stock  of  other  than  exempt  Govern- 
ment corporations  or  associations  (whether  or  not  the  payor  or 
distributor  thereof  is  itself  exempt  from  taxation)  shall  be  in- 
cluded in  gross  income  only  to  the  extent  of  15%  of  such  divi- 
dends received,  85%  of  such  income  in  the  form  of  dividends  to 
be  excluded  from  gross  income  in  accordance  with  the  provisions 
of  section  4(b)  (9). 

There  shall  be  included  in  the  gross  income  of  banks  and 
similar  institutions  all  income  recovered  from  accounts,  notes, 
bonds,  loans,  debts,  and  other  obligations  ascertained  to  be  worth- 
less and  written  off  prior  to  the  basic  date  as  being  uncollectible 
and  worthless  in  whole  or  in  part.  There  shall  be  allowed  as  a 
deduction  from  such  gross  income  certain  amounts  of  an  account, 
note,  bond,  loan,  debt,  or  other  obligation  ascertained  to  be 
worthless  and  written  off  in  whole  or  in  part  subsequent  to  the 
basic  date  by  direction  of  Federal  or  State  bank  examiners. 

All  banks,  trust  companies,  finance  and  loan  associations,  and 
similar  institutions  are  required  to  file  on  the  form  provided  for 
the  computation  of  net  income  by  other  corporations.  Form  IT- 
112,  checking  the  proper  rate  block  applicable  to  such  institu- 
tions. In  the  event  any  association  or  corporation  derives  income 
from  trading  in  any  commodity,  goods,  wares,  or  merchandise, 
and  from  loans,  discounts,  interest,  or  financial  operations  similar 
to  those  of  a  bank  or  trust  company,  a  percentage  determination 
shall  be  made  as  to  such  concerns'  liability  for  the  6%  rate  of  tax 
by  applying  the  amount  of  its  gross  income  from  such  commod- 
ity, etc.,  transactions  to  the  amount  of  its  total  gross  income.  In 
the  event  that  the  percentage  of  gross  income  from  such  trading 
sources,  etc.,  does  not  exceed  50%  of  its  total  gross  income  from 
all  sources,  then  for  the  purpose  of  imposition  of  the  6%  rate  it 
shall  be  deemed  a  bank  or  similar  institution,  and  taxable  as  such. 

III.    CORPORATIONS  EXEMPT  FROM  TAX 

Sec.  3.  Exempt  corporations. — The  following  organizations 
shall  be  exempt  from  taxes  upon  net  income  under  this  Act: 

(1)  Labor,  agricultural,  or  horticultural  organizations; 

(2)  Mutual  savings  banks  not  having  a  capital  stock  repre- 
sented by  shares; 

(3)  Fraternal  beneficiary  societies,  orders  or  associations, 
(A)  operating  under  the  lodge  system  or  for  the  exclusive  bene- 
fit of  the  members  of  a  fraternity  itself  operating  under  the  lodge 
system;  and  (B)  providing  for  the  payment  of  life,  sick,  accident, 
or  other  benefits  to  the  members  of  such  society,  order,  or  asso- 
ciation or  their  dependents; 

(4)  Cemetery  companies  owned  and  operated  exclusively 
for  the  benefit  of  their  members  or  which  are  not  operated  for 
profit;  and  any  corporation  chartered  solely  for  burial  purposes 
as  a  cemetery  corporation  and  not  permitted  by  its  charter  to 
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engage  in  any  business  not  necessarily  incident  to  that  purpose, 
no  part  of  the  net  earnings  of  which  inures  to  the  benefit  of  any 
private  sharelioldcr  or  individual; 

(5)  Corporations,  and  any  community  chest,  fund,  or  foun- 
dation, organized  and  operated  exclusively  for  religious,  chari- 
table, scientific,  literary,  or  educational  purposes,  or  for  the  pre- 
vention of  cruelty  to  children  or  animals,  no  part  of  the  net 
earnings  of  which  inures  to  the  benefit  of  any  private  shareholder 
or  individual; 

(6)  Business  leagues,  chambers  of  commerce,  real  estate 
boards,  or  boards  of  trade,  not  organized  for  profit  and  no  part 
of  the  net  earnings  of  which  inures  to  the  benefit  of  any  private 
shareholder  or  individual; 

(7)  Civic  leagues  or  organizations  not  organized  for  profit 
but  operated  exclusively  for  the  promotion  of  social  welfare,  or 
local  associations  of  employees,  the  membership  of  which  is 
limited  to  the  employees  of  a  designated  person  or  persons  in  a 
particular  municipality,  and  the  net  earnings  of  which  are  de- 
voted exclusively  to  charitable,  educational,  or  recreational  pur- 
poses; 

(8)  Clubs  organized  and  operated  exclusively  for  pleasure, 
recreation,  and  other  non-profitable  purposes,  no  part  of  the  net 
earnings  of  which  inures  to  the  benefit  of  any  private  share- 
holder; 

(9)  Benevolent  life  insurance  associations  of  a  purely  local 
character,  mutual  ditch  or  irrigation  companies,  mutual  or  co- 
operative telephone  companies,  or  like  organizations;  but  only  if 
85  per  centum  or  more  of  the  income  consists  of  amounts  col- 
lected from  members  for  the  sole  purpose  of  meeting  losses  and 
expenses; 

(10)  Farmers'  or  other  mutual  hail,  cyclone,  casualty,  or 
fire  insurance  companies  or  associations  (including  interinsurers 
and  reciprocal  underwriters)  the  income  of  which  is'  used  or  held 
for  the  purpose  of  paying  losses  or  expenses; 

(11)  Farmers',  fruit  growers'  or  like  associations  organ- 
ized and  operated  on  a  cooperative  basis  (a)  for  the  purpose  of 
marketing  the  product  of  members  or  other  producers,  and  turn- 
ing back  to  them  the  proceeds  of  sales,  less  the  necessary  mar- 
keting expenses,  on  the  basis  of  either  the  quantity  or  the  value 
of  the  products  furnished  by  them  or  (b)  for  the  purpose  of  pur- 
chasing supplies  and  equipment  for  the  use  of  members  or  other 
persons,  and  turning  over  such  supplies  and  equipment  to  them 
at  actual  cost,  plus  necessary  expenses.  Exemption  shall  not  be 
denied  any  such  association  because  it  has  capital  stock,  if  the 
dividend  rate  of  such  stock  is  fixed  at  not  to  exceed  the  legal 
rate  of  interest  in  the  State  of  incorporation  or  8  per  centum  per 
annum,  whichever  is  greater,  on  the  value  of  the  consideration 
for  which  the  stock  was  issued,  and  if  substantially  all  such  stock 
(other  than  nonvoting  preferred  stock,  the  owners  of  which  are 
not  entitled  or  permitted  to  participate,  directly  or  indirectly,  in 
the  profits  of  the  association,  upon  dissolution  or  otherwise, 
beyond  the  fixed  dividends)  is  owned  by  producers  who  market 
their  products  or  purchase  their  supplies  and  equipment  through 
the  association;  nor  shall  exemption  be  denied  any  such  associ- 
ation because  there  is  accumulated  and  maintained  by  it  a  reserve 
required  by  State  law  or  a  reasonable  reserve  for  any  necessary 
purpose.  Such  an  association  may  market  the  products  of  non- 
members  in  an  amount  the  value  of  which  does  not  exceed  the 
value  of  the  products  marketed  for  members,  and  may  purchase 
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supplies  and  equipment  for  non-members  in  an  amount  the  value 
of  which  does  not  exceed  the  value  of  the  supplies  and  equipment 
purchased  for  members,  provided  the  value  of  the  purchases 
made  for  the  persons  who  are  neither  members  nor  producers 
does  not  exceed  15  per  centum  of  the  value  of  all  its  purchases. 

(12)  Corporations  organized  by  an  association  exempt 
under  the  provisions  of  paragraph  (1)-[11]*,  or  members  thereof, 
for  the  purpose  of  financing  the  ordinary  crop  operations  of  such 
members  or  other  producers,  and  operated  in  conjunction  with 
such  association.  Exemption  shall  not  be  denied  any  such  cor- 
poration because  it  has  capital  stock,  if  the  dividend  rate  of  such 
stock  is  fixed  at  not  to  exceed  the  legal  rate  of  interest  in  the 
State  of  incorporation  or  8  per  centum  per  annum,  whichever  is 
greater,  on  the  value  of  the  consideration  for  which  the  stock 
was  issued,  and  if  substantially  all  such  stock  (other  than  non- 
voting preferred  stock,  the  owners  of  which  are  not  entitled  or 
permitted  to  participate,  directly  or  indirectly,  in  the  profits  of 
the  corporation,  upon  dissolution  or  otherwise,  beyond  the  fixed 
dividends)  is  owned  by  such  association,  or  members  thereof; 
nor  shall  exemption  be  denied  any  such  corporation  because 
there  is  accumulated  and  maintained  by  it  a  reserve  required  by 
State  law  or  a  reasonable  reserve  for  any  necessary  purpose; 

(13)  Corporations  organized  for  the  exclusive  purpose  of 
holding  title  to  property,  collecting  income  therefrom  and  turn- 
ing over  the  entire  amount  thereof,  less  expenses,  to  an  organi- 
zation which  itself  is  exempt  from  the  tax  imposed  by  this  Act; 

(14)  Voluntary  employees'  beneficiary  associations  pro- 
viding for  the  payment  of  life,  sick,  accident,  or  other  benefits 
to  the  members  of  such  association  or  their  dependents,  if  (A) 
no  part  of  their  net  earnings  inures  (other  than  through  such 
payments)  to  the  benefit  of  any  private  shareholder  or  individual, 
and  (B)  85  per  centum  or  more  of  the  income  consists  of 
amounts  collected  from  members  for  the  sole  purpose  of  making 
such  payments  and  meeting  expenses; 

(15)  Teachers'  retirement  fund  associations  of  a  purely 
local  character,  if  (A)  no  part  of  their  net  earnings  inures  (other 
than  through  payment  of  retirement  benefits)  to  the  benefit  of 
any  private  shareholder  or  individual,  and  (B)  the  income  con- 
sists solely  of  amounts  received  from  public  taxation,  amounts 
received  from  assessments  upon  the  teaching  salaries  of  mem- 
bers, and  income  in  respect  of  investments; 

(16)  Insurance  companies; 

(17)  Building  and  loan  associations,  and  credit  unions 

substantially  all  of  the  business  of  which  is  confined  to  making 
loans  to  members;  and  cooperative  banks  without  capital  stock, 
organized  and  operated  for  mutual  purposes  and  without  profit. 

Art.  3-1.  In  general. — A  corporation  is  not  exempt  merely 
because  it  is  not  organized  and  operated  for  profit.  It  must 
belong  to  the  classes  enumerated  in  the  Act.  To  be  exempt  as  a 
non'-profit  organization,  a  company's  articles  of  organization 
must  provide  that  it  is  not  organized  for  profit,  and  that  no  profit 
can  inure  to  any  of  its  individual  members  or  stockholders  either 
in  the  form  of  current  dividends  or  payments  in  liquidation, 
except  that  if  such  earnings  are  of  the  class  and  nature  of  divi- 

*The  Act  designates  this  as  paragraph  (1).  but  this  is  apparently  in  error; 
the  proper  reference  should  be  paragraph  (11). 
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dend  payments  limited  in  accordance  with  the  provisions  of  sub- 
sections (11)  and  (12)  of  section  3  of  the  Act,  this  does  not  apply. 

If  there  is  available,  upon  dissolution,  for  distribution  to 
shareholders  an  amount,  or  amounts,  in  excess  of  the  amount  of 
consideration  paid  for  evidences  of  interest  in  the  association  or 
organization  (beyond  the  amount  per  annum  permitted  to  be  dis- 
tributed) then  such  excess  shall  be  taxable  (as  net  income)  to 
such  association  or  organization. 

Art.  3-2.  Exemption — Information. — In  order  to  establish 
its  exemption  and  thus  be  relieved  of  the  duty  of  filing  returns 
of  income  and  paying  the  tax,  it  is  necessary  that  every  organiza- 
tion claiming  exemption  file  an  affidavit  with  the  State  Treasurer 
showing : 

(1)  The  character  of  the  organization. 

(2)  The  purpose  for  which  it  was  organized. 

(3)  The  actual  activities. 

(4)  The  sources  of  income  and  its  disposition. 

(5)  Whether  or  not  any  of  the  income  is  credited  to  surplus 
or  may  inure  to  the  benefit  of  any  private  individual  or  stock- 
holder, and  if  so,  in  what  manner  and  to  what  extent. 

(6)  Whether  the  organization  is  engaged  in  the  sale  of  mer- 
chandise or  supplies  to  its  members  or  to  others. 

(7)  Whether  it  acts  as  sales  agent  for  others  than  stock- 
holders or  members  of  the  organization. 

(8)  In  general,  all  facts  relating  to  the  operation  of  the  busi- 
ness which  affect  the  right  to  exemption. 

There  must  be  attached  to  the  application : 

(a)  A  certified  copy  of  the  articles  of  incorporation,  or 
charter. 

(b)  A  certified  copy  of  the  by-laws. 

(c)  A  copy  of  the  latest  financial  statement,  showing 
the  assets,  liabilities,  receipts,  and  disbursements  of  the  or- 
ganization. 

In  the  case  of  the  particular  classes  of  organizations  listed 
below,  the  following  additional  information  should  be  embodied 
in  or  attached  to,  and  made  a  part  of,  the  affidavit  referred  to 
above : 

(1)  Fraternal  beneficiary  societies,  orders,  or  associations: 
(a)  The  number  of  subordinate  lodges  in  active  operation,  (b) 
whether  periodical  meetings  are  actually  held  ; 

(2)  Building  and  loan  associations  and  cooperative  banks : 
These  associations  and  banks  shall  submit  the  information  re- 
quired by  Questionnaire,  Form  IT-102:7,  copies  of  which  may  be 
obtained  from  the  State  Treasurer ; 
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(3)  Corporations,  community  chests,  funds,  or  foundations 
claiming  exemption  under  section  3(5)  :  To  what  extent  the 
activities  of  the  organization  involve  carrying  on  propaganda,  or 
otherwise  attempting  to  influence  legislation; 

(4)  Educational  organizations  :  In  addition  to  the  informa- 
tion called  for  in  (3)  above,  whether  any  of  the  shareholders  are 
paid  by  the  organization,  and  if  so,  the  reason  for  each  such  pay- 
ment and  the  amount  thereof ; 

(5)  Hospitals :  In  addition  to  the  information  called  for  in 
(3)  above,  whether  non-pay  patients  are  accepted ; 

(6)  Business  leagues :  (a)  A  statement  of  the  services  per- 
formed for  members,  (b)  a  statement  of  the  services  performed 
for  non-members ; 

(7)  Clubs :  The  income  received  from  the  use  of  the  facili- 
ties by  the  general  public; 

(8)  Benevolent  life  insurance  associations:  (a)  The  num- 
ber of  counties  in  which  the  association  accepts  risks,  (b)  copies 
of  the  policies  or  certificates  of  membership  ; 

(9)  Mutual  insurance  companies  :  (a)  Copies  of  the  policies 
or  certificates  of  membership ;  (b)  if  any  substantial  amount  of 
income  is  claimed  to  be  held  for  the  payment  of  losses  or  ex- 
penses, a  statement  based  upon  a  reliable  table  of  loss  experience 
demonstrating  that  the  amount  so  held  for  the  payment  of  losses 
is  reasonably  necessary;  or  in  the  case  of  expenses,  a  statement 
based  upon  reliable  statistics  showing  that  the  expenses  were 
incurred  or  that  in  all  probability  they  will  be  incurred  ; 

(10)  Insurance  companies  :  Certified  copy  of  the  certificate 
of  authority  of  the  Insurance  Commissioner  of  the  State  of  Colo- 
rado authorizing  the  company  to  do  business  as  such; 

(11)  Farmers' cooperative  associations  :  These  associations 
shall  submit  the  information  required  by  Questionnaire,  Form 
IT-102:8,  copies  of  which  may  be  obtained  from  the  office  of  the 
State  Treasurer ; 

(12)  Holding  companies  :  (a)  The  name  of  the  organization 
for  which  it  holds  title,  (b)  the  information  necessary  to  estab- 
lish the  exemption  of  the  organization  for  which  title  is  held. 

The  State  Treasurer,  upon  receipt  of  the  affidavit  and  other 
papers,  will  make  his  decision  as  to  whether  the  organization  is 
exempt. 

When  an  organization  has  established  its  right  to  exemption, 
it  need  not  thereafter  make  a  return  of  income  or  any  further 
showing  with  respect  to  its  status  under  the  law,  unless  it 
changes  the  character  of  its  organization  or  operations  or  the 
purpose  for  which  it  was  originally  created.  The  State  Treasurer 
will  keep  a  list  of  all  exempt  corporations,  to  the  end  that  he  may 
occasionally  inquire  into  their  status  and  ascertain  whether  or 
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not  they  are  observing  the  conditions  upon  which  their  exemp- 
tion is  predicated. 

An  exempt  corporation  is  not  relieved  of  its  liability  to  file 
information  return  of  salaries,  interest,  dividends,  etc.,  paid. 
(See  art.  21.) 

IV.    GROSS  INCOME 

Sec.  4(a).    Inclusions  in  gross  income — General  definition. 

— "Gross  Income"  includes  gains,  profits,  and  income  derived 
from  salaries,  wages,  or  compensation  for  personal  service,  of 
whatever  kind  and  in  whatever  form  paid,  or  from  professions, 
vocations,  trades,  businesses,  commerce,  sales,  or  dealings  in 
property,  whether  real  or  personal,  growing  out  of  the  ownership 
or  use  of  or  interest  in  such  property;  also  from  interest,  rent, 
dividends,  royalties,  securities,  or  the  transaction  of  any  business 
carried  on  for  gain  or  profit,  or  gains  or  profits  and  income  de- 
rived from  any  source  whatever,  including  interest  upon  obliga- 
tions of  this  or  any  other  State,  or  any  political  subdivision 
thereof. 

Art.  4(a)-l.  What  included  in  gross  income. — Gross  income 
includes,  in  general,  compensation  for  personal  and  professional 
services,  business  income,  profits  from  sales  of  and  dealings  in 
property,  interest,  rent,  dividends,  and  gains,  profits,  and  income 
derived  from  any  source  whatever,  unless  exempt  from  tax  by 
law.  (See  sec.  4(b)  in  general.)  In  general,  income  is  the  gain 
derived  from  capital,  from  labor,  or  from  both  combined,  pro- 
vided it  be  understood  to  include  profit  gained  through  a  sale 
or  conversion  of  capital  assets.  Income  may  be  in  the  form  of 
cash  or  of  property.  As  to  dividends,  whether  in  cash  or  in  prop- 
erty, see  sec.  12(d)  (1). 

If  property  is  transferred  by  a  corporation  to  a  shareholder, 
or  by  an  employer  to  an  employee,  for  an  amount  substantially 
less  than  its  fair  market  value,  such  shareholder  of  the  corpora- 
tion or  such  employee  shall  include  in  gross  income  the  dififer- 
ence  between  the  amount  paid  for  the  property  and  the  amount 
of  its  fair  market  value.  In  computing  the  gain  or  loss  from  the 
subsequent  sale  of  such  property  its  basis  shall  be  the  amount 
paid  for  the  property,  increased  by  the  amount  of  such  diflerence 
included  in  gross  income.  This  paragraph  does  not  apply,  how- 
ever, to  the  issuance  by  a  corporation  to  its  shareholders  of  the 
right  to  subscribe  to  its  stock. 

The  fact  that  a  dividend  is  declared  shortly  after  the  sale  of 
corporate  stock  and  the  sale  price  is  influenced  by  the  expectation 
of  the  payment  of  a  dividend,  does  not  make  such  dividend  when 
paid  taxable  to  the  vendor  as  a  dividend.  The  amount  advanced 
the  vendee  to  the  vendor  in  contemplation  of  the  next  dividend 
payment  is  an  investment  of  capital  and  may  not  be  claimed  as 
a  deduction  from  gross  income.  As  to  the  determination  of  gain 
or  loss  from  the  sale  or  other  disposition  of  property,  see  sees. 
11  and  12. 
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Art.  4 (a) -2.  Compensation  for  personal  services. — Commis- 
sion paid  salesmen,  compensation  for  services  on  the  basis  of  a 
percentage  of  profits,  commissions  on  insurance  premiums,  tips, 
pay  of  persons  in  the  military  forces  of  the  State  of  Colorado, 
retired  pay  of  State  and  other  officers,  and  pensions  or  retiring 
allowances  paid  by  private  persons  or  by  the  State  of  Colorado 
are  income  to  the  recipients;  as  are  also  marriage  fees,  baptismal 
offerings,  sums  paid  for  saying  masses  for  the  dead,  and  other 
contributions  received  by  a  clergyman,  evangelist,  or  religious 
worker  for  services  rendered.  However,  so-called  pensions 
awarded  by  one  to  whom  no  services  have  been  rendered  are 
mere  gifts  or  gratuities  and  are  not  taxable. 

Art.  4(a)-3.    Compensation  paid  other  than  in  cash. — If 

services  are  paid  for  with  something  other  than  money,  the  fair 
market  value  of  the  thing  taken  in  payment  is  the  amount  to  be 
included  as  income.  If  the  services  were  rendered  at  a  stipulated 
price,  in  the  absence  of  evidence  to  the  contrary  such  price  will 
be  presumed  to  be  the  fair  value  of  the  compensation  received. 
If  a  corporation  transfers  to  its  employees  its  own  stock  as  com- 
pensation for  services  rendered  by  the  employee,  the  amount  of 
such  compensation  to  be  included  in  the  gross  income  of  the  em- 
ployee is  the  fair  market  value  of  the  stock  at  the  time  of  the 
transfer.  If  living  quarters  such  as  camps  are  furnished  to  em- 
ployees for  the  convenience  of  the  employer,  the  ratable  value 
need  not  be  added  to  the  cash  compensation  of  the  employees, 
but  if  a  person  receives  as  compensation  for  services  rendered  a 
salary  and  in  addition  thereto  living  quarters,  the  value  to  such 
person  of  the  quarters  furnished  constitutes  income  subject  to 
tax.  Premiums  paid  by  an  employer  on  policies  of  group  life 
insurance  covering  the  lives  of  his  employees,  the  beneficiaries 
of  which  are  designated  by  the  employees,  are  not  income  to  the 
employees.    (See  also  sec.  6(a)  (4).) 

Art.  4 (a) -4.  Compensation  paid  in  notes,  etc.— Notes,  war- 
rants or  other  evidences  of  indebtedness  received  in  payment  for 
services  constitute  income  to  the  amount  of  their  fair  market 
value.  If  it  appears  that  the  face  value  of  the  note,  warrant,  etc., 
may  be  obtained  therefor,  the  face  value  must  be  included  in 
gross  income.  Upon  the  conversion  of  such  notes,  warrants,  etc., 
into  cash,  if  an  amount  is  received  less  than  the  value  reported, 
the  difference  may  be  deducted,  and  if  an  amount  is  received  in 
excess  of  the  value  reported  the  excess  should  be  included  in 
gross  income  for  the  year  in  which  converted. 

Art.  4(a)-5.  Gross  income  from  business. — -In  the  case  of  a 
manufacturing,  merchandising,  or  mining  business  "gross  in- 
come" means  the  total  sales,  less  the  cost  of  goods  sold,  plus  any 
income  from  investments  and  from  incidental  or  outside  opera- 
tions or  sources.  In  determining  the  gross  income,  subtractions 
should  not  be  made  for  depreciation,  depletion,  selling  expenses, 
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or  losses,  or  for  items  not  ordinarily  used  in  computing  the  cost 
of  goods  sold. 

Art.  4  (a) -6.  Remuneration  from  contracts  with  governmen- 
tal agencies  paid  other  than  in  cash. — The  profit  from  a  contract 
with  this  State,  other  states  or  foreign  countries,  or  political  sub- 
divisions thereof,  the  United  States,  or  territories  or  possessions 
thereof,  must  be  included  in  gross  income.  If  warrants  are  issued 
by  any  such  agency  and  are  accepted  by  the  contractor  in  pay- 
ment for  public  work  done,  the  fair  market  value  of  such  warrants 
should  be  returned  as  income.  If  for  any  reason  the  contractor 
upon  conversion  of  the  warrants  into  cash  does  not  receive  and 
cannot  recover  the  full  value  of  the  warrants  so  returned,  he  may 
deduct  from  gross  income  for  the  year  in  which  the  warrants  are 
converted  into  cash  any  discount  sustained,  and  if  he  realizes 
more  than  the  value  of  the  warrants  so  returned  he  should  include 
the  excess  in  his  gross  income  for  the  year  in  which  realized. 

Art.  4(a)-6-l.  Gross  income  of  farmers. — A  farmer  report- 
ing on  the  basis  of  receipts  and  disbursements  (in  which  no  in- 
ventory to  determine  profits  is  used)  shall  include  in  his  gross 
income  for  the  taxable  year  (1)  the  amount  of  cash  or  the  value 
of  merchandise  or  other  property  received  during  the  taxable 
year  from  the  sale  of  live  stock  and  produce  which  were  raised 
during  the  taxable  year  or  prior  years,  (2)  the  profits  from  the 
sale  of  any  live  stock  or  other  items  which  were  purchased,  and 
(3)  gross  income  from  all  other  sources.  The  profit  from  the  sale 
of  live  stock  or  other  items  which  were  purchased  after  June  30, 
1937,  is  to  be  ascertained  by  deducting  the  cost  from  the  sales 
price  in  the  year  in  which  the  sale  occurs,  except  that  in  the  case 
of  the  sale  of  animals  purchased  as  draft  or  work  animals  or 
solely  for  breeding  or  dairy  purposes  and  not  for  resale,  the  profit 
shall  be  the  amount  of  any  excess  of  the  sales  price  over  the 
amount  representing  the  difiference  between  the  cost  and  the 
depreciation  theretofore  allowed  (but  not  less  than  the  amount 
allowable)  in  respect  of  such  property  as  a  deduction  in  comput- 
ing net  income. 

In  the  case  of  a  farmer  reporting  on  the  accrual  basis  (in 
which  an  inventory  is  used  to  determine  profits),  his  gross  profits 
are  ascertained  by  adding  to  the  inventory  value  of  live  stock 
and  products  on  hand  at  the  end  of  the  year  the  amount  received 
from  the  sale  of  live  stock  and  products,  and  miscellaneous  re- 
ceipts for  hire  of  teams,  machinery,  and  the  like,  during  the  year, 
and  deducting  from  this  sum  the  inventory  value  of  live  stock 
and  products  on  hand  at  the  beginning  of  the  year  and  the  cost 
of  live  stock  and  products  purchased  during  the  year.  In  such 
cases  all  live  stock  raised  or  purchased  for  sale  shall  be  included 
in  the  inventory  at  their  proper  valuation  determined  in  accord- 
ance with  the  method  authorized  and  adopted  for  the  purpose. 
Also  live  stock  acquired,  for  draft,  breeding,  or  dairy  purposes 
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and  not  for  sale,  may  be  included  in  the  inventory,  instead  of 
being  treated  as  capital  assets  subject  to  depreciation,  provided 
such  practice  is  followed  consistently  by  the  taxpayer.  In  case 
of  the  sale  of  any  live  stock  included  in  an  inventory,  their  cost 
must  not  be  taken  as  an  additional  deduction  in  the  return  of 
income,  as  such  deduction  will  be  reflected  in  the  inventory.  (See 
sec.  10.) 

In  every  case  of  the  sale  of  machinery,  farm  equipment,  or 
other  capital  assets  purchased  after  June  30,  1937  (which  are  not 
to  be  included  in  an  inventory  if  one  is  used  to  determine  profits), 
any  excess  over  the  cost  thereof  less  the  amount  of  depreciation 
theretofore  allowed  (but  not  less  than  the  amount  allowable)  in 
respect  of  such  property  as  a  deduction  in  computing  net  income, 
shall  be  included  as  gross  income.  If  farm  produce  is  exchanged 
for  merchandise,  groceries,  or  the  like,  the  market  value  of  the 
article  received  in  exchange  is  to  be  included  in  gross  income. 
Rents  received  in  crop  shares  shall  be  returned  as  of  the  year  in 
which  the  crop  shares  are  reduced  to  money  or  the  equivalent  of 
money.  Proceeds  of  insurance,  such  as  hail  and  fire  insurance  on 
growing  crops,  should  be  included  in  gross  income  to  the  amount 
received  in  cash  or  its  equivalent  for  the  crop  injured  or  de- 
stroyed. If  a  farmer  is  engaged  in  producing  crops  which  take 
more  than  a  year  from  the  time  of  planting  to  the  time  of  gather- 
ing and  disposing,  the  income  therefrom  may,  with  the  consent 
of  the  State  Treasurer,  be  computed  upon  the  crop  basis ;  but  in 
any  such  cases  the  entire  cost  of  producing  the  crop  must  be 
taken  as  a  deduction  for  the  year  in  which  the  gross  income  from 
the  crop  is  realized. 

As  herein  used  the  term  "farm"  embraces  the  farm  in  the 
ordinarily  accepted  sense,  and  includes  stock,  dairy,  poultry, 
iruit,  and  truck  farms ;  also  ranches,  and  all  land  used  for  farming 
operations.  All  individuals,  partnerships,  or  corporations  that 
cultivate,  operate,  or  manage  farms  for  gain  or  profit,  either  as 
owners  or  tenants,  are  designated  as  farmers.  A  person  culti- 
vating or  operating  a  farm  for  recreation  or  pleasure,  the  result 
of  which  is  a  continual  loss  from  year  to  year,  is  not  regarded 
as  a  farmer. 

Form  IT-104  :F  should  be  filled  in  and  attached  to  his  income 
tax  return  by  every  farmer  who  either  keeps  no  records  or  only 
records  of  cash  receipts  and  disbursements ;  its  use  is  optional 
with  other  farmers.    (See  further  articles  5(a),  5(d),  and  5(j).) 

Art.  4(a)-7.  Sale  of  stock  and  rights. — If  shares  of  stock  in 
a  corporation  are  sold  from  lots  purchased  at  different  dates  or 
at  different  prices  and  the  identity  of  the  lots  cannot  be  deter- 
mined, the  stock  sold  shall  be  charged  against  the  ealiest  pur- 
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chases  of  such  stock.  In  the  determination  of  the  earliest  pur- 
chases of  stock  the  rules  prescribed  in  paragraphs  (1)  and  (2)  of 
section  15(c)  (relating  to  the  period  for  which  property  has  been 
held)  shall  be  applied.  The  excess  of  the  amount  realized  on  the 
sale  over  the  cost  or  other  basis  of  the  stock  will  constitute  gain. 
In  the  case  of  stock  in  respect  of  which  was  paid  a  stock  dividend 
which  did  not  constitute  income  under  sec.  4(a)  of  the  Act,  the 
basis  for  determining  gain  or  loss  from  a  sale  of  either  the  stock 
in  respect  of  which  the  distribution  was  made  or  the  stock  divi- 
dend shall  be  ascertained  in  accordance  with  the  principles  set 
forth  in  art.  4(b)(8).  If  common  stock  is  received  as  a  bonus 
with  the  purchase  of  preferred  stock  or  bonds,  the  total  purchase 
price  shall  be  fairly  apportioned  between  such  common  stock  and 
the  securities  purchased  for  the  purpose  of  determining  the  por- 
tion of  the  cost  attributable  to  each  class  of  stock  or  securities, 
but  if  that  should  be  impracticable  in  any  case,  no  profit  on  any 
subsequent  sale  of  any  part  of  the  stock  or  securities  will  be  real- 
ized until  out  of  the  proceeds  of  sales  shall  have  been  recovered 
the  total  cost. 

Although  the  issuance  by  a  corporation  to  its  shareholders 
of  rights  to  subscribe  to  its  stock  may  not  under  section  4(b)(8) 
give  rise  to  taxable  income,  gain  may  be  derived  or  loss  sustained 
by  the  shareholder  from  the  sale  of  such  rights.  In  the  case  of 
stock  in  respect  of  which  were  issued  stock  subscription  rights 
which  did  not  constitute  income  under  sec.  4(a),  and  in  the  case 
of  such  rights,  the  following  rules  are  to  be  applied : 

(1)  If  the  shareholder  does  not  exercise,  but  sells,  his  rights 
to  subscribe,  the  cost  or  other  basis  of  the  stock  in  respect  of 
which  the  rights  are  issued  shall  be  apportioned  between  the 
rights  and  the  stock  in  proportion  to  the  respective  values  thereof 
at  the  time  the  rights  are  issued,  and  the  basis  for  determining 
gain  or  loss  from  the  sale  of  a  right  on  one  hand  or  a  share  of 
stock  on  the  other  will  be  the  quotient  of  the  cost  or  other  basis 
assigned  to  the  rights  or  the  stock,  divided,  as  the  case  may  be, 
by  the  number  of  rights  issued  or  by  the  number  of  shares  held. 

Example:  A  taxpayer  purchased  500  shares  of  common  stock 
at  $125  a  share,  and  later  by  reason  of  the  ownership  of  such 
stock,  received  500  rights  entitling  him  to  subscribe  to  100  addi- 
tional shares  of  such  stock  at  $100  a  share.  Upon  the  issuance 
of  the  rights  each  of  the  shares  of  stock  in  respect  of  which  the 
rights  were  issued  had  a  fair  market  value  of  $120,  and  the  rights 
had  a  fair  market  value  of  $3  each.  Instead  of  subscribing  to  the 
additional  shares,  A  sold  the  rights  at  $4  each.  The  profit  is  com- 
puted as  follows : 
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500  (shares)  X  $125  =  $62,500,  cost  of  old  stock  (stock  in  respect  of 
which  the  rights  were  issued) 

500  (shares)  X  $120  =  $60,000,  market  value  of  old  stock 

500  (rights)  X  $3      =  $1,500,  market  value  of  rights 
60,000  of  $62,500  =$60,975.61,  cost  of  old  stock  apportioned  to  such 

  stock  after  issuance  of  rights 

61,500 

1,500  of  $62,500  =  $1,524.39,  cost  of  old  stock  apportioned  to  rights 

61,500 

$2,000  (proceeds  of  sale  of  rights)  less  $1,524.39  (cost  of  old  stock 
apportioned  to  rights)  =  $475.61  profit. 

For  the  purpose  of  determining  the  gain  or  loss  from  the 
subsequent  sale  of  the  stock  in  respect  of  which  the  rights  were 
issued,  the  adjusted  cost  of  each  share  is  $121.95  —  that  is, 
$60,975.61  -f-  500. 

(2)  If  the  shareholder  exercises  his  rights  to  subscribe,  the 
basis  for  determining  gain  or  loss  from  a  subsequent  sale  of  a 
share  of  the  stock  in  respect  of  which  the  rights  were  issued  shall 
be  determined  as  in  paragraph  (1).  The  basis  for  determining 
gain  or  loss  from  a  subsequent  sale  of  a  share  of  the  stock  ob- 
tained through  exercising  the  rights  shall  be  determined  by  divid- 
ing the  part  of  the  cost  or  other  basis  of  the  old  shares  assigned 
to  the  rights,  plus  the  subscription  price  of  the  new  shares,  by 
the  number  of  new  shares  obtained. 

Example:  A  taxpayer  purchased  500  shares  of  common  stock 
at  $125  a  share,  and  later,  by  reason  of  the  ownership  of  such 
stock,  received  500  rights  entitling  him  to  subscribe  to  100  addi- 
tional shares  of  such  stock  at  $100  a  share.  Upon  the  issuance  of 
the  rights  each  of  the  shares  of  stock  in  respect  of  which  the 
rights  were  issued  had  a  fair  market  value  of  $120,  and  the  rights 
had  a  fair  market  value  of  $3  each.  The  ta.xpayer  exercised  his 
rights  to  subscribe  to  the  additional  shares  and  later  sold  one  of 
such  shares  for  $140.   The  profit  is  computed  as  follows  : 

$1,524.39  (cost  of  old  stock  apportioned  to  rights  pursuant 
to  the  computation  in  the  example  imder  paragraph  (1))  plus 
$10,000  (subscription  price  of  additional  shares)  =  $11,524.39, 
basis  for  determining  gain  or  loss  from  sale  of  additional  shares. 

$11,524.39 -^100  =  $115.24,  basis  for  determining  gain  or 
loss  from  sale  of  each  share  of  additional  stock. 

$140  (proceeds  of  sale  of  share  of  additional  stock)  less 
$115.24  =  $24.76  profit. 

The  basis  for  determining  the  gain  or  loss  from  subsequent 
sale  of  the  stock  in  respect  of  which  the  rights  were  issued  is 
$60,975.61     500,  or  $121.95  a  share. 

If  the  stock  in  respect  of  which  the  rights  are  issued  was 
purchased  at  diflferent  times  or  at  different  prices  and  the  iden- 
tity of  the  lots  cannot  be  determined,  or  if  the  stock  in  respect  of 


Income  Tax  Regulations 


27 


which  the  rights  are  issued  was  purchased  at  different  times  or  at 
different  prices  and  the  stock  rights  issued  in  respect  of  such 
stock  cannot  be  identified  as  having  been  issued  in  respect  of  any 
particular  lot  of  such  stock,  the  basis  for  determining  the  gain 
or  loss  from  the  sale  of  the  old  shares,  or  the  rights  in  cases  where 
the  rights  are  sold,  or  from  the  sale  of  the  old  or  new  shares  in 
cases  where  the  rights  are  exercised,  shall  be  ascertained  in  ac- 
cordance with  the  principle  that  the  stock  or  rights  were  issued 
in  respect  of  the  earliest  stock  purchased. 

If  a  stock  right  is  distributed  tax  free  under  section  4(b)(8), 
the  taxpayer  may  at  his  option  include  the  entire  proceeds  from 
the  sale  of  non-taxable  stock  rights  in  gross  income,  in  which  case 
the  basis  for  determining  gain  or  loss  from  the  subsequent  sale 
of  the  stock  in  respect  of  which  the  rights  were  issued  shall  be 
the  same  as  though  the  rights  had  not  been  issued. 

As  to  deductions  for  losses  from  sales  or  exchanges  of  stocks 
or  bonds,  including  losses  from  sales  or  exchanges  of  rights  to 
subscribe  to  stock,  see  sees.  11  and  12. 

Art.  4  (a) -8.  Sale  of  patents  and  copyrights. — A  taxpayer 
disposing  of  patents  or  copyrights  by  sale  should  determine  the 
gain  or  loss  arising  therefrom  by  computing  the  diflference  be- 
tween the  selling  price  and  the  cost  or  other  basis,  with  proper 
adjustment  for  depreciation. 

Art.  4(a)-8-l.  Royalties  received. — All  royalties  from  pat- 
ents or  copyrights  must  be  included  in  gross  income. 

Royalties  received  from  patents,  copyrights,  and  other  legal- 
ized privileges  are  taxable  income  to  residents  of  Colorado.  Roy- 
alties received  from  mines  or  other  tangible  property  located 
within  Colorado  are  taxable  regardless  of  the  residence  of  the 
recipient. 

Art.  4(a)-9.  Sale  of  good  will. — Gain  or  loss  from  a  sale  of 
good  will  results  only  when  the  business,  or  a  part  of  it,  to  which 
the  good  will  attaches  is  sold,  in  which  case  the  gain  or  loss  will 
be  determined  by  comparing  the  sale  price  with  the  cost  or  other 
basis  of  the  assets,  including  good  will.  (See  articles  11  and 
12(a)-ll,  12(b)-l,  12(b)-2.)  If  specific  payment  was  not  made 
for  good  will  there  can  be  no  deductible  loss  with  respect  thereto, 
but  gain  may  be  realized  from  the  sale  of  good  will  built  up 
through  expenditures  which  have  been  currently  deducted.  It  is 
immaterial  that  good  will  may  never  have  been  carried  on  the 
books  as  an  asset,  but  the  burden  of  proof  is  on  the  taxpayer  to 
establish  the  cost  or  other  basis  of  the  good  will  sold. 

Art.  4(a)-10.  Sale  of  real  property  in  lots. — If  a  tract  of 
land  is  purchased  with  a  view  to  dividing  it  into  lots  or  parcels 
of  ground  to  be  sold  as  such,  the  cost  or  other  basis  shall  be 
equitably  apportioned  to  the  several  lots  or  parcels  and  made  a 
matter  of  record  on  the  books  of  the  taxpayer,  to  the  end  that  any 
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gain  derived  from  the  sale  of  any  such  lots  or  parcels  which  con- 
stitutes taxable  income  may  be  returned  as  income  for  the  year 
in  which  the  sale  is  made.  This  rule  contemplates  that  there  will 
be  gain  or  loss  on  every  lot  or  parcel  sold,  and  not  that  the  capital 
in  the  entire  tract  may  be  recovered  before  any  taxable  income 
shall  be  returned.  The  sale  of  each  lot  or  parcel  will  be  treated 
as  a  separate  transaction,  and  gain  or  loss  computed  accordingly. 

Art.  4(a)-ll.  Annuities  and  insurance  policies. — Annuities 
paid  by  religious,  charitable,  and  educational  corporations  under 
an  annuity  contract  are,  in  general,  subject  to  tax  to  the  same 
extent  as  annuities  from  other  sources  paid  under  similar  con- 
tracts. (See  article  4(b)(2).)  An  annuity  charged  upon  devised 
land  is  taxable  to  a  donee-annuitant  if  payable  only  out  of  the 
rents  or  other  income  of  the  land.  In  such  case  the  devisee  is 
not  required  to  return  as  gross  income  the  amount  of  rent  or 
other  income  paid  to  the  annuitant,  and  he  is  not  entitled  to 
deduct  from  his  gross  income  any  sums  paid  to  the  annuitant. 
Amounts  received  as  a  return  of  premiums  paid  under  life  insur- 
ance, endowment,  or  annuity  contracts,  and  the  so-called  "divi- 
dend" of  a  mutual  insurance  company,  which  may  be  credited 
against  the  current  premium,  are  not  subject  to  tax. 

Art.  4(a)-12.  Improvements  by  lessees. — -If  buildings  are 
erected  or  improvements  made  by  a  lessee  and  such  buildings  or 
improvements  immediately  become  the  property  of  the  lessor,  as, 
for  instance,  if  they  are  not  subject  to  removal  by  the  lessee,  the 
lessor  may  at  his  option  report  the  income  therefrom  upon  any 
one  of  the  following  bases  : 

(a)  The  lessor  may  report  as  income  for  the  taxable  year 
in  which  such  buildings  or  improvements  are  completed  their 
fair  market  value  at  the  time  of  their  completion. 

(b)  The  lessor  may  report  as  income  at  the  time  when  such 
buildings  or  improvements  are  completed  the  fair  market  value 
of  such  buildings  or  improvements  subject  to  the  lease. 

(c)  The  lessor  may  spread  over  the  life  of  the  lease  the 
estimated  depreciated  value  of  such  buildings  or  improvements 
at  the  expiration  of  the  lease  and  report  as  income  for  each  year 
of  the  lease  an  aliquot  part  thereof. 

Except  in  cases  where  the  lessor  has  reported  income  upon 
basis  (a),  if  the  lease  is  terminated  so  that  the  lessor  comes  into 
possession  or  control  of  the  property  prior  to  the  time  originally 
fixed  for  the  expiration  of  the  lease,  the  lessor  shall  report  income 
for  the  year  in  which  the  lease  is  so  terminated  to  the  extent  that 
the  value  of  such  buildings  or  improvements  when  he  becomes 
entitled  to  such  possession  exceeds  the  amount  already  reported 
as  income  on  account  of  the  erection  of  such  buildings  or  im- 
provements. No  appreciation  in  value  due  to  causes  other  than 
the  termination  of  the  lease  shall  be  included. 
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If  the  buildings  or  improvements  arc  destroyed  prior  to  the 
expiration  of  the  lease,  the  lessor  is  entitled  to  deduct  as  a  loss 
for  the  year  when  such  destruction  takes  place  the  amount  pre- 
viously reported  as  income  because  of  the  erection  of  such  build- 
ings or  improvements,  less  proper  adjustment  for  depreciation  in 
case  option  (a)  was  exercised,  and  less  any  salvage  value  subject 
to  the  lease  to  the  extent  that  such  loss  is  not  compensated  for 
by  insurance  or  otherwise.  (See  sees.  5(d),  5(e),  12(a),  (b) 
and  (c).) 

Art.  4(a)-13.  Cancellation  of  indebtedness. — The  cancella- 
tion of  indebtedness,  in  whole  or  in  part,  may  result  in  the  reali- 
zation of  income.  If,  for  example,  an  individual  performs  serv- 
ices for  a  creditor,  who  in  consideration  thereof  cancels  the  debt, 
income  in  the  amount  of  the  debt  is  realized  by  the  debtor  as 
compensation  for  his  services.  A  taxpayer  realizes  income  by 
the  payment  or  purchase  of  his  obligations  at  less  than  their  face 
value.  If  a  shareholder  in  a  corporation  which  is  indebted  to  him 
gratuitously  forgives  the  debt,  the  transaction  amounts  to  a  con- 
tribution to  the  capital  of  the  corporation.  Income  is  not  realized 
by  a  taxpayer  by  virtue  of  the  discharge  of  his  indebtedness  as 
the  result  of  an  adjudication  in  bankruptcy,  or  by  virtue  of  a 
composition  agreement  among  his  creditors,  if  immediately  there- 
after the  taxpayer's  liabilities  exceed  the  value  of  his  assets. 

In  general. — Regulations  concerning  these  subjects  will  be 
adapted  after  recognized  legal  and  accounting  procedure  so  far 
as  applicable  to  the  Colorado  Act. 

Art.  4(a)-14.  Salaries  of  employees  of  the  State  of  Colorado 
and  political  subdivisions  thereof. — Salaries  of  officers  and  other 
employees  of  this  State  or  of  political  subdivisions  thereof  are 
taxable.  The  fact  that  all  or  some  portion  of  such  salaries  are 
paid  out  of  funds  derived  from  the  United  States  does  not  exempt 
the  salaries  from  the  tax.  If,  however,  an  employee  of  the  State 
or  of  a  political  subdivision  thereof  is  engaged  in  the  discharge 
of  an  essential  governmental  function  of  the  United  States,  the 
compensation  he  receives  therefor  is  exempt  if  paid  directly  by 
the  United  States.   (See  art.  4(a)-15.) 

Art.  4  (a) -15.  Compensation  received  from  the  United 
States. — Salaries,  wages,  or  other  compensation  received  from 
the  United  States  by  officials  or  employees  thereof,  whether  in  a 
civilian  capacity  or  in  the  military  or  naval  service,  are  exempt 
from  State  taxation. 

An  individual  may  render  service  to  the  United  States  and 
receive  compensation  therefor  from  the  United  States,  and  yet 
not  be  an  officer  or  employee  of  the  United  States  with  respect  to 
State  taxation  of  such  income. 

In  order  that  such  compensation  comes  within  the  exemp- 
tion, the  recipient  must  be  an  official  or  employee  of  the  United 
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States,  and  the  compensation  must  be  received  from  the  United 
States  and  paid  from  the  general  revenues  of  the  government. 

A  federal  official  or  employee  is  one  whose  duties  are  estab- 
lished by  law  or  regulations  and  not  by  agreement,  and  which 
consist  of  the  rendition  of  prescribed  services  and  not  the  accom- 
plishment of  specific  objects,  and  whose  services  are  rendered 
in  connection  with  the  exercise  of  an  essential  governmental 
function.  The  term  officer  is  inseparably  connected  with  an 
office ;  and  a  public  office  must  embrace  the  idea  of  tenure,  dura- 
tion, emoluments  and  duties  fixed  by  law.  A  person  paid  by  the 
United  States  on  either  a  fee,  per  diem  or  contract  basis,  for  the 
rendition  of  services  in  one  or  more  particular  transactions,  the 
completion  of  which  will  actually  or  in  effect  constitute  a  fulfill- 
ment of  the  contract  on  the  part  of  such  individual,  is  not  an  offi- 
cer or  employee  thereof. 

Officers  and  employees  of  a  corporation  created  or  acquired 
by  the  government  of  the  United  States  are  not  officers  and  em- 
ployees of  the  United  States,  but  of  an  entity  entirely  distinct 
from  any  of  its  departments  or  boards ;  and,  consequently,  their 
salaries,  if  earned  within  the  State  or  received  by  them  as  resi- 
dents of  the  State,  are  taxable. 

The  compensation  of  receivers  of  national  banks,  and  of  re- 
ceivers, trustees,  masters,  guardians,  and  appraisers  appointed 
by  federal  courts  and  the  compensation  of  their  attorneys  and 
employees,  is  taxable  income. 

Art.  4  (a) -16.    Pensions,  employment  retirement  pension, 

etc. — Income  from  pensions,  or  retiring  allowances  paid  by  pri- 
vate persons,  or  by  the  State  and  its  political  subdivisions  (unless 
specifically  exempt),  are  income  to  the  recipients : 

(a)  The  entire  amount  of  the  wages,  salaries  or  other  com- 
pensation of  employees  must  be  included  in  gross  income  even 
though  some  portion  thereof  is  deducted  for  the  purpose  of  creat- 
ing a  fund  for  the  payment  of  retirement  pensions.  Thus,  if  the 
salary  of  a  State  employee,  for  example,  is  $200  per  month,  the 
entire  amount  must  be  reported  as  gross  income,  notwithstanding 
that  a  percentage  of  the  salary  is  deducted  by  the  State  and  trans- 
ferred to  the  State  employees  retirement  fund. 

(b)  Pensions  received  by  employees  from  funds  contributed 
by  the  employees,  or  by  both  employees  and  employers,  consti- 
tute income  and  must  be  included  in  gross  income  only  when  the 
amounts  received  exceed  the  amounts  contributed  by  the  em- 
ployees. Thus,  if  an  employee  and  his  employer  each  contribute 
$1,000  to  a  retirement  fund  over  a  period  of  years,  the  amounts 
received  by  the  employee  as  a  pension  do  not  constitute  income 
and  need  not  be  reported  until  the  employee  receives  $1,000,  the 
amount  contributed  by  him.  Thereafter,  the  entire  amounts  re- 
ceived must  be  included  in  gross  income. 
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(c)  Interest  accruing  on  an  employee's  contribution  to  a 
retirement  fund  constitutes  income  to  the  employee  only  in  the 
year  in  which  the  interest  is  payable  to  the  employee  and  may 
be  obtained  by  him,  even  though  credited  to  his  account  in  prior 
years. 

(d)  Amounts  paid  by  reason  of  the  death  of  an  employee  to 
the  employee's  estate  or  to  his  heirs  or  beneficiaries  do  not  consti- 
tute income  to  the  recipient  regardless  of  whether  paid  out  of 
contributions  by  the  employee,  the  employer,  or  otherwise. 

Art.  4(a)-17.  Long-term  contracts. — Income  from  long- 
term  contracts  is  taxable  for  the  period  in  which  the  income  is 
determined. 

For  methods  of  reporting  income  from  long-term  contracts, 
see  art.  8(b)-4. 

Art.  4(a)-18.  Income  constructively  received. — Income 
which  is  credited  to  the  account  of  or  set  apart  for  a  taxpayer  and 
which  may  be  drawn  upon  by  him  at  any  time,  is  subject  to  tax 
for  the  year  during  which  so  credited  or  set  apart,  although  not 
then  actually  reduced  to  possession.  To  constitute  receipt  in 
such  a  case  the  income  must  be  credited  or  set  apart  to  the  tax- 
payer without  any  substantial  limitation  as  to  time  or  manner  of 
payment  and  must  be  available  to  him  so  that  it  may  be  drawn 
at  any  time  and  its  receipt  brought  within  his  own  control  and 
disposition. 

Art.  4(a)-19.    Income  from  intangibles — Defined. — For  the 

purpose  of  imposition  of  surtax  under  section  2(a)  of  the  Act, 
amounts  included  in  gross  income  as  "income  from  intangibles" 
shall  consist  of  the  following: 

Interest  received  or  accrued  upon  accounts,  annuities, 
bonds,  loans,  monies,  notes,  savings  accounts  (except  Postal 
Savings  accounts),  securities,  obligations  of  this  State  or  of  other 
states  (including  territorial  possessions  of  the  United  States) 
and  of  political  subdivisions  thereof,  dividends  upon  corporate 
stock,  whether  or  not  the  payor  thereof  is  itself  exempt  from 
taxation,  income  in  the  form  of  royalties  from  copyrights,  form- 
ulae, patents,  mineral  rights,  and  other  legalized  privileges  or 
franchises. 

V.    EXCLUSIONS  FROM  GROSS  INCOME 

Sec.  4(b).  Exclusions  from  gross  income. — Gross  income 
does  not  include  the  following  items  which  shall  be  exempt  from 
taxation  under  this  Act: 

Art.  4(b).    Exemptions — Exclusions  from  gross  income. — 

Certain  items  of  income  specified  in  section  4(b)  are  exempt  from 
tax  and  may  be  excluded  from  gross  income.  These  items,  how- 
ever, are  exempt  only  to  the  extent  and  in  the  amount  specified. 
No  other  items  are  exempt  from  gross  income  except  (1)  those 
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items  of  income  which  are,  under  the  Constitution,  not  taxable 
by  the  State  of  Colorado ;  (2)  those  items  of  income  which  are 
exempt  from  tax  on  income  under  the  provisions  of  any  Act  of 
the  legislature  not  inconsistent  with  or  repealed  by  the  Act. 
Since  the  tax  is  imposed  on  net  income,  the  exemption  referred 
to  above  is  not  to  be  confused  with  the  deductions  allowed  by 
section  5  and  other  provisions  of  the  Act  to  be  made  from  gross 
income  in  computing  net  income.  As  to  other  items  not  to  be 
included  in  gross  income,  see  section  11. 

Sec.  4(b)(1).  Life  insurance. — Amounts  received  under  a 
life  insurance  contract  paid  by  reason  of  the  death  of  the  insured, 
whether  in  a  single  sum  or  otherwise  (but  if  such  amounts  are 
held  by  the  insurer  under  an  agreement  to  pay  interest  thereon, 
the  interest  payments  shall  be  included  in  gross  income) ; 

Art.  4(b)(1).  Life  insurance — Amounts  paid  by  reason  of 
the  death  of  the  insured. — The  proceeds  of  life  insurance  policies, 
paid  by  reason  of  the  death  of  an  insured  to  his  estate  or  to  any 
beneficiary  (individual,  partnership,  or  corporation,  but  not  a 
transferee  for  valuable  consideration),  directly  or  in  trust,  are 
excluded  from  the  gross  income  of  the  beneficiary.  While  it  is 
immaterial  whether  the  proceeds  of  a  life  insurance  policy  pay- 
able upon  the  death  of  the  insured  are  paid  to  the  beneficiary  in 
a  single  sum  or  in  installments,  only  the  amount  paid  solely  by 
reason  of  the  death  of  the  insured  is  exempted.  The  amount 
exempted  is  the  amount  payable  had  the  insured  or  the  benefi- 
ciary not  elected  to  exercise  an  option  to  receive  the  proceeds  of 
the  policy  or  any  part  thereof  at  a  later  date  or  dates.  If  the 
policy  provides  no  option  for  payment  upon  the  death  of  the  in- 
sured, or  provides  only  for  payments  in  installments,  there  is 
exempted  only  the  amount  which  the  insurance  company  would 
have  paid  immediately  after  the  death  of  the  insured  had  the 
policy  not  provided  for  payment  at  a  later  date  or  dates.  Any 
increment  thereto  is  taxable.  In  any  mode  of  settlement  the 
portion  of  each  distribution  which  is  to  be  so  included  in  gross 
income  shall  be  determined  as  follows: 

(a)  Proceeds  held  the  insurer.— -li  the  proceeds  are  held 
by  the  insurer  under  an  agreement  (whether  with  the  insured  or 
with  a  beneficiary)  to  distribute  either  the  increment  to  such 
proceeds  currently,  or  the  proceeds  and  increment  in  equal  in- 
stallments until  both  are  exhausted,  there  shall  be  included  in 
gross  income  the  increment  so  paid  to  the  beneficiary,  or  so  cred- 
ited to  the  fund  in  each  year  by  the  insurer. 

(b)  Proceeds  payable  in  installments  for  a  fixed  number  of 
years. — If  the  proceeds  are  payable  in  installments  for  a  fixed 
number  of  years,  the  amount  that  would  have  been  payable  by 
the  insurance  company  immediately  upon  the  death  of  the  in- 
sured (if  payment  at  a  later  date  had  not  been  provided  for)  is 
to  be  divided  by  the  total  number  of  installments  payable  over 
the  fixed  number  of  years  for  which  payment  is  to  be  made,  and 
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the  quotient  represents  the  portion  of  each  installment  to  be 
excluded  from  gross  income.  The  amount  of  each  installment  in 
excess  of  such  excluded  portion  is  to  be  included  in  gross  income. 
For  example,  if,  at  the  insured's  death,  $1,000  would  have  been 
payable  in  a  single  installment,  but  10  equal  annual  payments 
are  made  in  lieu  thereof,  the  portion  of  the  installment  received 
during  any  taxable  year  to  be  excluded  from  gross  income  is  $100 
($1,000  divided  by  10).  Any  amount  received  as  an  installment 
in  excess  of  $100  is  to  be  included  in  gross  income. 

(c)  Proceeds  payable  in  installments  during  the  life  of  the 
beneficiary. — If  the  proceeds  are  payable  in  installments  during 
the  life  of  the  beneficiary  the  amount  of  each  installment  that  is 
to  be  included  in  gross  income  will  be  determined  as  in  paragraph 

(b)  of  this  article,  except  that  the  number  of  years  to  be  used  in 
the  specified  computation  will  be  determined  by  the  life  expec- 
tancy of  the  beneficiary,  as  calculated  by  the  table  of  mortality 
used  by  the  particular  insurance  company  in  determining  the 
amount  of  the  annuity. 

(d)  Proceeds  payable  for  a  fixed  number  of  years  and  for 
continued  life. — If  the  proceeds  are  payable  in  installments  for  a 
fixed  number  of  years  and  for  continued  life,  the  amount  of  each 
installment  that  is  to  be  included  in  gross  income  will  be  deter- 
mined either  as  provided  in  paragraph  (b)  of  this  article  if  the 
fixed  number  of  years  for  which  payment  is  to  be  made  exceeds 
the  life  expectancy  of  the  beneficiary,  as  calculated  by  the  table 
of  mortality  used  by  the  particular  insurance  company  in  deter- 
mining the  amount  of  the  annuity;  or,  as  provided  in  paragraph 

(c)  of  this  article,  if  such  life  expectancy  exceeds  the  specified 
fixed  period. 

If  a  mode  of  settlement  has  been  in  ef¥ect  prior  to  the  first 
taxable  year,  the  entire  amount  received  and  excluded  from  gross 
income  in  such  prior  years  shall  be  deducted  from  the  proceeds 
payable  upon  the  death  of  the  insured ;  the  remainder  shall  be 
divided  by  the  number  of  installments  unpaid  at  the  beginning  of 
such  taxable  year  (whether  over  the  remaining  portion  of  the 
fixed  period  or  over  the  life  expectancy  as  of  that  date,  depending 
on  the  mode  of  settlement  adopted)  ;  and  that  quotient  shall  be 
the  excludible  portion  of  each  installment.  As  soon  as  the  aggre- 
gate of  the  amounts  received  and  excluded  from  gross  income 
under  the  methods  of  computation  provided  for  in  this  article 
equals  the  amount  of  the  proceeds  payable  upon  the  death  of  the 
insured,  the  entire  amount  received  thereafter  in  each  taxable 
year  must  be  included  in  gross  income. 

Sec.  4(b)(2),  Annxiities. — Amounts  received  (other  than 
amounts  paid  by  reason  of  the  death  of  the  insured  and  interest 
payments  on  such  amounts  and  other  than  amounts  received  as 
annuities)  under  a  life  insurance  or  endowment  contract,  but  if 
such  amounts  (when  added  to  amounts  received  before  the  tax- 
able year  under  such  contract)  exceed  the  aggregate  premiums 


34 


Income  Tax  Regulations 


or  consideration  paid  (whether  or  not  paid  during  the  taxable 
year),  then  the  excess  shall  be  included  in  gross  income. 
Amounts  received  as  an  annuity  under  an  annuity  or  endowment 
contract  shall  be  included  in  gross  income;  except  that  there 
shall  be  excluded  from  gross  income  the  excess  amount  received 
in  the  taxable  year  over  an  amount  equal  to  3  per  centum  of  the 
aggregate  premiums  or  consideration  paid  for  such  an  annuity 
(whether  or  not  paid  during  such  year),  until  the  aggregate 
amount  excluded  from  gross  income  under  this  Act  in  respect  of 
such  annuity  equals  the  aggregate  premiums  or  consideration 
paid  for  such  annuity.  In  the  case  of  a  transfer  for  a  valuable 
consideration,  by  assignment  or  otherwise,  of  a  life  insurance, 
endowment,  or  annuity  contract,  or  any  interest  therein,  only  the 
actual  value  of  such  consideration  and  the  amount  of  the  pre- 
miums and  other  sums  subsequently  paid  by  the  transferee  shall 
be  exempt  from  taxation. 

Art.  4(b)(2).  Annuities.— Amounts  received  as  an  annuity 
under  an  annuity  or  endowment  contract  include  amounts  re- 
ceived in  periodical  installments,  whether  annually,  semi-annu- 
ally, quarterly,  monthly,  or  otherwise,  and  whether  for  a  fixed 
period,  such  as  a  term  of  years,  or  for  an  indefinite  period,  such 
as  for  life,  or  for  life  and  a  guaranteed  fixed  period,  and  which 
installments  are  payable  or  may  be  payable  over  a  period  longer 
than  one  year.  If  an  annuity  is  payable  in  annual  installments, 
there  shall  be  included  in  gross  income  only  such  portion  of  the 
amounts  received  in  any  taxable  year  as  is  equal  to  3  per  cent  of 
the  aggregate  premiums  or  consideration  paid  for  such  annuity, 
whether  or  not  paid  during  such  year.  If  an  annuity  is  payable 
in  two  or  more  installments  over  each  12-month  period,  such 
portion  of  each  installment  shall  be  taxable  as  is  equal  to  3  per 
cent  of  the  aggregate  premiums  or  consideration  paid  for  such 
annuity,  whether  or  not  paid  during  the  taxable  year,  divided  by 
the  number  of  installments  payable  during  such  year.  As  soon 
as  the  aggregate  of  the  amounts  received  and  excluded  from  gross 
income  equals  the  aggregate  premiums  or  consideration  paid  for 
such  annuity,  the  entire  amount  received  thereafter  in  each  tax- 
able year  must  be  included  in  gross  income.  The  provisions  of 
this  article  may  be  illustrated  by  the  following  examples : 

Example  (1):  A  bought  in  1938,  for  $50,000  consideration, 
a  life  annuity,  payable  in  annual  installments  of  $5,000.  For  the 
calendar  year  1939  he  would  be  required  to  include  in  gross  in- 
come $1,500  of  the  $5,000  received  during  that  year  (3  per  cent 
of  $50,000),  $3,500  being  exempt.  If  A  should  live  long  enough 
to  receive  as  exempt  $50,000,  then  all  amounts  he  receives  there- 
after under  the  annuity  contract  would  be  included  in  gross 
income. 

Example  (2):  A  bought  an  annuity  on  November  1,  1938, 
paying  $96,000  as  consideration  therefor.  The  annuity  amounts 
to  $12,000  a  year,  payable  in  monthly  installments  of  $1,000,  and 
on  December  1,  1938,  A  received  the  first  installment.  A  shall 
include  in  his  gross  income  for  the  calendar  year  1938  the  sum  of 
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$240,  being  3  per  cent  of  $96,000  (the  consideration  paid),  divided 
by  12  (the  number  of  installments  payable  over  a  period  of  12 
months). 

Sec.  4(b)(3).  Gifts,  bequests,  etc. — The  value  of  property 
acquired  by  gift,  bequest,  devise,  or  inheritance  but  the  income 
from  such  property  shall  be  included  in  gross  income; 

Art.  4(b)(3).  Gifts  and  bequests. — Property  received  as  a 
gift,  or  received  under  a  will  or  under  statutes  of  descent  and 
distribution,  is  exempt  from  the  income  tax,  although  the  income 
therefrom  derived  from  investment,  sale,  or  otherwise  is  not.  An 
amount  of  principal  paid  under  a  marriage  settlement  is  a  gift. 
Neither  alimony  nor  an  allowance  based  on  a  separation  agree- 
ment is  taxable  income.    (See  sec.  6(a)(1).) 

Sec.  4(b)(4).  Tax-free  interest. — Interest  upon  the  obli- 
gations of  the  United  States; 

Art.  4(b)  (4).  Interest  upon  obligations  of  the  United  States 
or  its  instrumentalities  or  securities  issued  under  authority  of  an 
Act  of  Congress. — In  general,  the  income  upon  obligations  of  the 
United  States,  its  instrumentalities  or  agencies,  or  upon  specifi- 
cally exempt  securities  issued  under  authority  of  an  Act  of  Con- 
gress, is  exempt  from  taxation  under  this  Act,  except  as  provided 
in  section  2(e)  of  the  Act,  in  connection  with  banks,  trust  com- 
panies, finance  and  loan  associations,  etc.,  and  may  be  excluded 
from  gross  income.  Interest  credited  to  United  States  postal  sav- 
ings accounts  upon  money  deposited  in  postal  savings  banks  is 
wholly  exempt  from  tax  under  this  Act. 

Exempt  interest. — Profit  or  loss  on  the  sale  of  tax-exempt 
securities  is  a  taxable  gain  or  deductible  loss  and  must  be  distin- 
guished from  tax-free  interest.  Interest  received  on  refunds  of 
federal  income  taxes  is  taxable. 

Interest  upon  the  obligations  of  Colorado  or  of  any  other 
state  or  territorial  possession  of  the  United  States,  including  po- 
litical subdivisions  thereof,  is  taxable  income  and  must  be  in- 
cluded in  gross  income  as  such. 

Sec.  4(b)(5).     Compensation  for  injury  or  sickness. — 

Amounts  received  through  accident  or  health  insurance  or  under 
workmen's  compensation  acts,  as  compensation  for  personal 
injuries  or  sickness,  plus  the  amount  of  any  damages  received 
on  account  of  such  injuries  or  sickness; 

Sec.  4(b)(6).  Ministers. — The  rental  value  of  a  dwelling 
house  and  appurtenances  thereof  furnished  to  a  minister  of  the 
gospel  as  part  of  his  compensation; 

Sec.  4(b)(7).  Non-taxable  salaries — United  States  gov- 
ernment.— Salaries,  wages  or  compensation  paid  by  the  United 
States  to  its  officials  or  employees,  including  members  of  the 
army,  navy  and  marine  corps; 

Sec.  4(b)(8).    Stock  dividends.^ — Stock  dividends; 

Article  4(b)(8).  Stock  dividends. — A  distribution,  or  distri- 
butions, by  a  corporation  to  its  shareholders  on  a  basis  propor- 
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tionate  to  such  shareholders'  interest  in  the  corporation,  when 
declared  in  stock  of  the  paying  corporation  or  in  rights  to  acquire 
its  stock,  shall  be  exempt  from  the  taxes  imposed  by  the  Act. 
Such  tax  exempt  distribution  is  to  be  excluded  from  gross  income 
as  contemplated  in  the  return  forms. 

To  constitute  a  tax  exempt  distribution  the  stock,  or  rights 
to  acquire  stock,  must  be  of  original  issue,  although  of  a  different 
class  or  preference  than  the  stock  upon  which  the  dividend  decla- 
ration is  based.  Stock  previously  issued  and  subsequently  reac- 
quired (commonly  termed  treasury  stock),  or  stock  of  a  corporate 
entity  other  than  the  distributor  corporation,  do  not  constitute 
stock  dividends  and  are  therefore  taxable  as  a  distribution  of 
property.  Stock  dividends  which  permit  the  option  to  the  dis- 
tributee to  receive  cash  (or  property)  in  lieu  of  stock  of  the  issu- 
ing corporation  shall  be  considered  as  taxable  dividends,  not 
exempt  under  Section  4(b)  (8)  of  the  Act. 

Where  prior  or  subsequent  to  the  distribution  of  a  stock  divi- 
dend, the  distributor  corporation  either  cancels  or  redeems  its 
stock  in  any  manner  so  as  to  render  partially  or  totally  the  can- 
celation or  redemption  equivalent  to  a  taxable  dividend  distribu- 
tion, any  amount  so  distributed  in  such  cancelation  or  redemption 
shall  be  treated  as  a  taxable  dividend. 

For  the  purpose  of  applying  the  capital  gain  or  loss  provision 
as  set  forth  in  Section  15  of  the  Act,  the  following  principles  shall 
apply :  Upon  the  sale  or  exchange  of  stock  or  rights  received  prior 
to  July  1,  1937,  in  the  case  of  a  gain  based  on  the  July  1,  1937,  fair 
market  value  of  such  stock  rights,  such  gain  will  be  taxable.  In 
the  case  of  sale  or  exchange  of  stock  or  rights  which  result  in  a 
loss  based  on  the  fair  market  value  on  July  1,  1937,  then  the 
amount  of  the  loss  will  not  be  allowable  as  a  deduction.  Where 
stock  or  rights  are  received  subsequent  to  July  1,  1937,  which  do 
not  constitute  taxable  income,  then  the  full  amount  of  gains 
resulting  from  the  sale  or  exchange  thereof  shall  be  taxable. 

The  cost  of  the  stock  held,  and  upon  which  the  stock  divi- 
dend was  based,  shall  not  be  affected  by  any  such  stock  dividend 
and  the  cost  basis  of  the  stock  received  shall  be  zero. 

Sec.  4(b)(9).  Corporations — Dividends  received  from 
other  corporations. — In  the  case  of  a  corporation,  eighty-five 
per  cent  (85%)  of  the  amount  of  dividends  received  from  other 
corporations. 

Art.  4(b)(9).  Exempt  dividends. — The  exemption  of  85% 
is  granted  only  to  corporations  receiving  dividends,  and  applies 
to  all  dividends  received  regardless  of  the  status  of  the  corpora- 
tions making  such  dividend  distributions,  except  as  limited  under 
the  provisions  of  section  12(d),  and  sub-sections  thereunder. 

VI.    DEDUCTIONS  FROM  GROSS  INCOME 

Sec.  5.  Deductions  allowed. — In  computing  net  income 
there  shall  be  allowed  as  deductions: 

(a)  Expenses. — AH  the  ordinary  and  necessary  expenses 
paid  or  incurred  during  the  taxable  year  in  carrying  on  any  trade 
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or  business  or  in  connection  with  production  of  taxable  income 
including  transactions  entered  into  for  profit;  including  a  rea- 
sonable allowance  for  salaries  or  other  compensation  for  personal 
services  actually  rendered;  traveling  expenses  (including  the 
entire  amount  expended  for  meals  and  lodging)  while  away  from 
home  in  the  pursuit  of  a  trade  of  [or]  business;  and  rentals  or 
other  payments  required  to  be  made  as  a  condition  to  the  con- 
tinued use  or  possession,  for  purposes  of  the  trade  or  business,  of 
property  to  which  the  taxpayer  has  not  taken  or  is  not  taking 
title  or  in  which  he  has  no  equity. 

Art.  5(a)-l.  Business  expenses.^ — Ordinary  and  necessary 
business  expenses  deductible  under  section  5(a)  include  expenses 
directly  connected  with  or  pertaining  to  the  taxpayer's  trade  or 
btisiness,  excepting,  of  course,  those  deductible  under  sub-sec- 
tions 5(b)  to  5(m)  inclusive.  The  cost  of  goods  purchased  for 
resale,  with  proper  adjustments  for  opening  and  closing  inven- 
tories, is  deductible  from  gross  sales  in  computing  gross  income. 

Among  the  items  included  as  business  expenses  are  commis- 
sions, labor,  material,  supplies,  incidental  repairs,  advertising 
and  selling  expenses,  rent,  delivery  expense,  etc.  Where  an 
automobile  is  used  partly  for  pleasure  and  partly  for  business, 
no  deduction  will  be  allowed  unless  an  accurate  account  is  kept 
of  the  expenses  attributable  to  business  use. 

Art.  5  (a) -2.  Traveling  expenses. — ^Traveling  expenses  while 
away  from  home  for  business  purposes  are  deductible,  if  not  re- 
imbursed to  the  taxpayer.  If  such  expenses  are  reimbursed  the 
deduction  is  allowable  only  to  the  taxpayer  making  the  reim- 
bursement. If  an  individual  receives  an  allowance  for  traveling 
expenses,  such  allowances  should  be  included  in  gross  income 
and  actual  traveling  expenses  may  be  deducted.  The  cost  of 
transportation  from  an  individual's  home  to  his  place  of  employ- 
ment is  not  deductible.  Claims  for  deductions  for  traveling 
expenses  will  be  allowed  only  when  supported  by  evidence  show- 
ing in  detail  the  amount  and  nature  of  the  expense  incurred. 

Art.  5(a)-3.  Materials  and  repairs. — Taxpayers  carrying 
material  and  supplies  on  hand  may  deduct  only  the  charges  for 
such  items  actually  consumed  and  used  in  operations  during  the 
taxable  year,  provided  that  no  part  of  such  cost  has  been  deducted 
for  any  previous  year.  Where  no  account  is  kept  of  the  material 
and  supplies  actually  consumed,  the  cost  of  such  supplies  and 
material  purchased  during  the  year  may  be  deducted  if  net  in- 
come is  not  distorted  thereby. 

The  cost  of  incidental  repairs  which  do  not  materially  add  to 
the  value  of  the  property  or  appreciably  prolong  its  life  may  be 
deducted  as  an  expense  and  no  charge  may  be  made  therefor  to 
the  capital  account.  Repairs  in  the  nature  of  replacements,  to 
the  extent  that  they  arrest  deterioration  and  appreciably  prolong 
the  life  of  the  property,  should  be  charged  against  the  capital  ac- 
count, and  may  not  be  deducted  as  expenses. 

Art.  5  (a) -4.    Professional  expenses. — A  professional  man 
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may  deduct  the  cost  of  supplies  used  in  the  practice  of  his  profes- 
sion, dues  paid  to  professional  societies,  subscriptions  to  profes- 
sional journals,  rent  paid  for  office  space,  the  cost  of  fuel,  lights, 
water,  telephone,  etc.,  used  in  such  office  and  the  hire  of  office 
assistants.  The  dues  paid  by  an  individual  to  a  trade  union  are 
deductible.  The  cost  of  post-graduate  work  is  not  deductible. 
(For  other  items  not  deductible  see  articles  6(a)(1)  to  6(a)(8). 

Art.  5  (a) -5.    Compensation  paid  for  personal  services. — A 

reasonable  allowance  for  salaries  or  other  compensation  paid  for 
personal  services  actually  rendered  is  deductible.  The  test  of 
deductibility  of  such  payments  is  whether  they  are  reasonable 
consideration  for  the  services  rendered  and  whether  they  are  in 
fact  payments  purely  for  service.  If  an  ostensible  salary  paid 
by  a  corporation  is  in  excess  of  those  ordinarily  paid  for  similar 
services,  and  the  excessive  payments  correspond  or  bear  a  close 
relationship  to  the  stock  holdings  of  the  recipients,  the  excess 
deduction  will  be  disallowed  to  the  corporation  and  taxed  as  a 
dividend  to  the  recipient.  If  an  owner  sells  a  business  to  another, 
the  seller  agreeing  to  continue  in  the  service  of  the  purchaser,  an 
ostensible  salary  in  excess  of  that  ordinarily  paid  for  similar  serv- 
ices will  be  deemed  to  constitute  a  payment  for  the  transfer  of 
the  business  and  will  be  disallowed  as  a  deduction  to  the  tax- 
payer. 

Bonuses  to  employees  will  constitute  allowable  deductions 
from  gross  income  when  such  payments  are  made  in  good  faith 
and  as  additional  compensation  for  the  services  actually  rendered 
by  the  employees,  provided  such  payments  when  added  to  the 
stipulated  salaries  do  not  exceed  a  reasonable  compensation  for 
the  services  rendered.  Donations  made  to  employees  and  others 
which  do  not  have  the  element  of  compensation  are  not  deduct- 
ible from  gross  income. 

Amounts  paid  for  pensions  to  retired  employees,  or  to  their 
families  or  others  dependent  upon  them,  or  on  account  of  injuries 
received  by  employees,  or  lump-sum  amounts  paid  as  compensa- 
tion for  injuries  are  proper  deductions  as  expenses.  Such  deduc- 
tions are  limited  to  the  amount  not  compensated  for  by  insurance 
or  otherwise.  No  deduction  will  be  allowed  for  contributions  to 
a  pension  fund  held  by  the  taxpayer,  the  amount  deductible  in 
such  case  being  the  amount  actually  paid  to  the  employee. 

Art.  5(a)-6.  Rentals. — If  a  leasehold  is  acquired  for  busi- 
ness purposes  for  a  specified  sum,  the  purchaser  may  take  as  a 
deduction  in  his  return  an  aliquot  part  of  such  sum  each  year, 
based  on  the  number  of  years  the  lease  has  to  run.  Taxes  paid 
by  a  tenant  to  or  for  a  landlord  for  business  property  are  addi- 
tional rent  and  constitute  a  deductible  item  to  the  tenant  and 
taxable  income  to  the  landlord,  the  amount  of  the  tax  being 
deductible  by  the  latter.  The  cost  borne  by  a  lessee  in  erecting 
buildings  or  making  permanent  improvements  on  ground  of 
which  he  is  lessee  is  held  to  be  a  capital  investment  and  not 
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deductible  as  a  business  expense.  In  order  to  return  to  such  tax- 
payer his  investment  of  capital,  an  annual  deduction  may  be  made 
from  gross  income  of  an  amount  equal  to  the  total  cost  of  such 
improvements  divided  by  the  number  of  years  remaining  of  the 
term  of  lease,  and  such  deduction  shall  be  in  lieu  of  a  deduction 
for  depreciation.  If  substantiation  of  a  value  applicable  to  lease- 
hold, or  leasehold  improvements  (acquired  prior  to  the  basic  date, 
July  1,  1937),  which  may  be  greater  than  cost,  is  desired,  applica- 
tion to  do  so  must  be  made  on  Valuation  Return,  Form  IT-VR-1. 
If  the  remainder  of  the  term  of  lease  is  greater  than  the  probable 
life  of  the  buildings  erected,  or  of  the  improvements  made,  this 
deduction  shall  take  the  form  of  an  allowance  for  depreciation. 

Art.  5(a)-7.  Expenses  of  farmers. — A  farmer  who  operates 
a  farm  for  profit  is  entitled  to  deduct  from  gross  income  as  neces- 
sary expenses  all  amounts  actually  expended  in  the  carrying  on 
of  the  business  of  farming.  The  cost  of  ordinary  tools  of  short 
life  or  small  cost,  such  as  hand  tools,  including  shovels,  rakes, 
etc.,  may  be  deducted.  The  cost  of  feeding  and  raising  live  stock 
may  be  treated  as  an  expense  deduction,  insofar  as  such  cost  rep- 
resents actual  outlay,  but  not  including  the  value  of  farm  produce 
grown  upon  the  farm  or  the  labor  of  the  taxpayer.  The  cost  of 
farm  machinery,  equipment,  and  farm  buildings  represents  a 
capital  investment  and  is  not  an  allowable  deduction  as  an  item 
of  expense.  Amounts  expended  in  the  development  of  farms, 
orchards,  and  ranches  prior  to  the  time  when  the  productive  state 
is  reached  may  be  regarded  as  investments  of  capital.  Amounts 
expended  in  purchasing  work,  breeding,  or  dairy  animals  are  re- 
garded as  investments  of  capital,  and  may  be  depreciated  unless 
such  animals  are  included  in  an  inventory.  The  purchase  price 
of  an  automobile,  even  when  wholly  used  in  carrying  on  farming 
operations,  is  not  deductible,  but  is  regarded  as  an  investment  of 
capital.  The  cost  of  gasoline,  repairs,  and  upkeep  of  an  automo- 
bile, if  used  wholly  in  the  business  of  farming,  is  deductible  as  an 
expense;  if  used  partly  for  business  purposes  and  partly  for  the 
pleasure  or  convenience  of  the  taxpayer  or  his  family,  such  cost 
may  be  apportioned  according  to  the  extent  of  the  use  for  pur- 
poses of  business  and  pleasure  or  convenience,  and  only  the  pro- 
portion of  such  cost  justly  attributable  to  business  purposes  is 
deductible  as  a  necessary  expense.  If  a  farm  is  operated  for 
recreation  or  pleasure  and  not  on  a  commercial  basis,  and  if  the 
expenses  incurred  in  connection  with  the  farm  are  in  excess  of 
the  receipts  therefrom,  the  entire  receipts  from  the  sale  of  prod- 
ucts may  be  ignored  in  rendering  a  return  of  income,  and  the 
expenses  incurred,  being  regarded  as  personal  expenses,  will  not 
constitute  allowable  deductions. 

Art.  5(a)-8.  Depositor's  guaranty  fund. — Banking  corpora- 
tions which,  pursuant  to  the  Federal  Guaranty  Act,  pay  a  fixed 
per  centum  of  their  deposits  into  the  Federal  Deposit  Insurance 
Corporation  may  deduct  from  their  gross  income  the  amount  so 
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paid  each  year,  but  any  return  of  such  premiums  to  the  paying 
banking  corporations  will  constitute  taxable  income  in  the  year 
received. 

Sec.  5(b).  Interest. — All  interest  paid  during  the  taxable 
year  on  indebtedness,  except  on  indebtedness  incurred  or  contin- 
ued to  purchase  or  carry  obligations  or  securities  the  interest 
upon  which  is  exempt  from  the  taxes  imposed  by  this  Act. 

Art.  5(b).  Interest. — Interest  calculated  as  being  a  charge 
against  income  on  account  of  capital  invested  in  the  business, 
but  which  does  not  represent  a  payment  on  an  interest-bearing 
obligation,  is  not  allowable  as  a  deduction  from  gross  income. 
In  other  words,  the  interest  which  the  money  might  earn  if  oth- 
erwise invested  is  not  a  deductible  charge.  So-called  interest  on 
preferred  stock  is  not  deductible. 

Interest  on  indebtedness  incurred  or  continued  to  purchase 
or  carry  obligations  such  as  United  States  government  bonds, 
the  interest  upon  which  is  wholly  exempt  from  tax,  is  not  de- 
ductible. 

A  non-resident  is  entitled  to  deduct  from  gross  income  only 
interest  paid  or  accrued  during  the  taxable  year  in  connection 
with  taxable  income  from  sources  within  Colorado.  (See  sec. 
1(8)  for  definition  of  "paid.") 

Sec.  5(c).  Taxes  generally. — Taxes  paid  during  the  tax- 
able year,  except  taxes  levied  under  the  provision  of  section  2  of 
this  Act,  income  taxes  paid  to  another  state,  estate,  inheritance, 
legacy,  succession  and  gift  taxes,  and  taxes  assessed  against  local 
benefits  of  a  kind  tending  to  increase  the  value  of  the  property 
assessed. 

Art.  5(c).  Taxes. — Federal  taxes,  including  income  and 
excess  profits  taxes,  and  State  and  local  taxes,  except  income 
taxes  paid  to  the  State  of  Colorado,  or  to  another  state  for  which 
a  credit  is  allowed,  under  sec.  31  of  the  Act,  are  deductible  from 
gross  income.  Estate,  inheritance,  legacy,  succession  and  gift 
taxes,  and  local  special-assessment  taxes  are  not  deductible  from 
gross  income.  In  general,  taxes  are  deductible  only  by  the  person 
upon  whom  they  are  imposed.  Federal  excise  taxes  are  deduct- 
ible only  by  the  person  upon  whom  they  are  iinposed  and  are  not 
deductible  by  the  processor,  retailer,  manufacturer,  etc.,  who 
merely  collects  and  passes  on  such  tax  to  the  ultimate  consumer. 
The  State  gasoline  tax,  sales  tax,  and  service  tax  are  deductible 
by  the  consumer  when  substantiated  by  accurate  records.  Fed- 
eral import  or  tariff,  duties,  license  and  stamp  taxes  are  deduct- 
ible, either  as  taxes  or  as  part  of  the  cost  of  the  merchandise  on 
which  they  are  paid.  In  general,  the  date  on  which  taxes  may 
be  accrued  is  the  due  date  thereof. 

Taxes  paid  or  accrued  are  deductible  only  to  the  extent  that 
they  are  computed  upon  income  subjected  to  tax  by  the  State  of 
Colorado.  For  the  purpose  of  illustration,  assume  a  taxpayer  to 
have  a  taxable  net  income  per  Federal  return  of  $15,000  (total 
Federal  tax  assumed  to  be  $1,590)  and      or  $5,000  of  such  Fed- 
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eral  income  subject  to  tax  by  Colorado.  Then  the  deduction  for 
Federal  income  taxes  in  the  State  return  would  be  $530.00,  that 
is  %  X  $1,590.   See  also  Article  6(a)  (5). 

Sec.  5(d).  Losses  by  individuals. — In  the  case  of  an  indi- 
vidual, losses  sustained  during  the  taxable  year  and  not  compen- 
sated for  by  insurance  or  otherwise, 

if  incurred  in  carrying  on  a  trade  or  business,  or 

in  any  transaction  entered  into  for  a  profit,  though  not  con- 
nected with  the  trade  or  business,  or 

of  property  not  connected  with  the  trade  or  business,  if  the 
loss  arises  from  fires,  storms,  shipwreck,  or  other  casualty,  or 
from  theft.  No  loss  shall  be  allowed  as  a  deduction  under  this 
paragrapii  if  at  the  time  of  the  filing  of  the  return  such  loss  has 
been  claimed  as  a  deduction  for  estate  or  inheritance  tax  pur- 
poses in  the  inheritance  or  estate  tax  return; 

Art.  5(d)-l.  Losses  by  individuals. — Losses  sustained  by 
individuals  and  not  compensated  for  by  insurance  or  otherwise 
are  fully  deductible  if  (a)  incurred  in  the  taxpayer's  trade  or  busi- 
ness, or  (b)  incurred  in  any  transaction  entered  into  for  profit, 
or  (c)  arising  from  fires,  storms,  shipwreck,  or  other  casualty, 
or  theft,  and  a  deduction  therefor  has  not  prior  to  the  filing  of 
the  return  been  claimed  for  estate  tax  purposes  in  the  estate  tax 
return,  or  (d)  if  not  prohibited  or  limited  by  any  of  the  following 
sections  of  the  Act:  Sec.  5(f),  relating  to  wagering  losses;  sec- 
tion 6(a)(6),  relating  to  losses  from  sales  or  exchanges  of  prop- 
erty between  members  of  a  family  or  between  a  corporation  and 
its  shareholders  ;  section  12,  relating  to  recognition  of  gain  or  loss 
upon  sales  or  exchanges  of  property;  section  15(d),  relating  to 
limitation  on  losses  recognized  by  section  12  upon  the  sale  or 
exchange  of  capital  assets;  section  6(a)(8),  relating  to  losses  on 
wash  sales  of  stock  or  securities. 

In  general,  losses  for  which  an  amount  inay  be  deducted  from 
gross  income  must  be  evidenced  by  closed  and  completed  transac- 
tions, fixed  by  identifiable  events,  bona  fide  and  actually  sus- 
tained during  the  taxable  period  for  which  allowed.  Substance 
and  not  mere  form  will  govern  in  determining  deductible  losses. 
Full  consideration  must  be  given  to  any  salvage  value  and  to  any 
insurance  or  other  compensation  received  in  determining  the 
amount  of  losses  actually  sustained.   (See  sec.  12(b).) 

A  loss  occasioned  by  damage  to  an  automobile  maintained 
for  pleasure,  where  such  damage  results  from  the  faulty  driving' 
of  the  taxpayer  or  other  person  operating  the  automobile,  but  is 
not  due  to  the  willful  act  or  negligence  of  the  taxpayer,  is  a 
deductible  loss  in  the  computation  of  net  income.  If  damage  to 
a  taxpayer's  automobile  results  from  the  faulty  driving  of  the 
operator  of  an  automobile  with  which  the  automobile  of  the  tax- 
payer collides,  the  loss  occasioned  to  the  taxpayer  by  such  dam- 
age is  likewise  deductible. 

No  loss  is  realized  by  the  transfer  of  property  by  gift  or  by 
death.   (But  see  sec.  9(d)  (2).) 
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A  loss  on  the  sale  of  residential  property  purchased  or  con- 
structed by  the  taxpayer  for  use  as  his  personal  residence  and  so 
used  by  him  up  to  the  time  of  the  sale  is  not  deductible.  If, 
however,  property  so  purchased  or  constructed  is  prior  to  its  sale 
rented  or  otherwise  appropriated  to  income-producing  purposes 
and  is  used  for  such  purposes  up  to  the  time  of  its  sale,  a  loss 
from  the  sale  of  the  property,  computed  as  provided  in  section  11, 
is,  subject  to  the  limitations  provided  in  section  15,  an  allowable 
deduction  in  an  amount  not  to  exceed  the  excess  of  the  value  of 
the  property  at  the  time  it  was  appropriated  to  income-producing 
purposes  (with  proper  adjustment  for  depreciation)  over  the 
amount  realized  from  the  sale. 

Art.  5(d) -2.  Shrinkage  in  value  of  securities. — A  person 
possessing  securities  of  a  corporation  cannot  deduct  from  gross 
income  any  amount  claimed  as  a  loss  merely  on  account  of  shrink- 
age in  value  of  such  securities  through  fluctuation  of  the  market 
or  otherwise.  The  loss  allowable  in  such  cases  is  that  actually 
suffered  when  the  securities  are  disposed  of.  If  securities  of  a 
corporation  become  worthless,  their  cost  or  other  basis  as  deter- 
mined and  adjusted  under  section  12(b)  is  deductible  by  the 
owner  for  the  taxable  year  in  which  the  securities  became  worth- 
less, provided  a  satisfactory  showing  is  made  of  its  worthlessness. 

Art.  5(d)-3.  Losses  of  farmers. — Losses  incurred  in  the 
operation  of  farms  as  business  enterprises  are  deductible  from 
gross  income.  If  farm  products  are  held  for  favorable  markets, 
no  deduction  on  account  of  shrinkage  in  weight  or  physical  value 
or  by  reason  of  deterioration  in  storage  shall  be  allowed,  except 
as  such  shrinkage  may  be  reflected  in  an  inventory  if  used  to 
determine  profits.  The  total  loss  by  frost,  storm,  flood,  or  fire 
of  a  prospective  crop  is  not  a  deductible  loss  in  computing  net 
income.  A  farmer  engaged  in  raising  and  selling  stock,  such  as 
cattle,  sheep,  horses,  etc.,  is  not  entitled  to  claim  as  a  loss  the 
value  of  animals  that  perish  from  among  those  animals  that  were 
raised  on  the  farm  except  as  such  loss  is  reflected  in  an  inventory 
if  used.  If  live  stock  has  been  purchased  after  July  1,  1937,  for 
any  purpose,  and  afterwards  dies  from  disease,  exposure,  or  in- 
jury, or  is  killed  by  order  of  the  authorities  of  a  state  or  the 
United  States,  the  actual  purchase  price  of  such  live  stock,  less 
any  depreciation  allowable  as  a  deduction  in  respect  of  such  per- 
ished live  stock,  may  be  deducted  as  a  loss  if  the  loss  is  not  com- 
pensated for  by  insurance  or  otherwise.  If  reimbursement  is 
made  by  a  state  or  the  United  States  in  whole  or  in  part  on  ac- 
count of  stock  killed  or  other  property  destroyed  in  respect  of 
which  a  loss  was  claimed  for  a  prior  year,  the  amount  received 
shall  be  reported  as  income  for  the  year  in  which  reimbursement 
is  made.  The  cost  of  any  feed,  pasturage,  or  care  which  has  been 
deducted  as  an  expense  of  operation  shall  not  be  included  as  part 
of  the  cost  of  the  stock  for  the  purpose  of  ascertaining  the  amount 
of  a  deductible  loss.    If  gross  income  is  ascertained  by  inven- 
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tories,  no  deduction  can  be  made  for  live  stock  or  products  lost 
during  the  year,  whether  the  purchase  for  resale  or  produced  on 
the  farm,  as  such  losses  will  be  reflected  in  the  inventory  by  re- 
ducing the  amount  of  live  stock  or  products  on  hand  at  the  close 
of  the  year.  If  an  individual  owns  and  operates  a  farm,  in  addi- 
tion to  being  engaged  in  another  trade,  business,  or  calling,  and 
sustains  a  loss  from  such  operation  of  the  farm,  then  the  amount 
of  loss  sustained  may  be  deducted  from  gross  income  received 
from  all  sources,  provided  the  farm  is  not  operated  for  recreation 
or  pleasure. 

Sec.  5(e).  Losses  by  corporations. — In  the  case  of  a  cor- 
poration, losses  sustained  during  the  taxable  year  and  not  com- 
pensated for  by  insurance  or  otherwise; 

Art.  5(e).  Losses  by  corporations. — Losses  sustained  by 
corporations  during  the  taxable  year  and  not  compensated  for 
by  insurance  or  otherwise  are  deductible  except  insofar  as  not 
prohibited  or  limited  by  this  Act. 

Sec.  S(f).  Wagering  losses. — Losses  from  wagering  trans- 
actions shall  be  allowed  only  to  the  extent  of  the  gains  from  such 
transactions; 

Sec.  5(g).  Basis  for  determining  loss. — The  basis  for  de- 
termining the  amount  of  deduction  for  losses  sustained,  to  be 
allowed  under  subsection  (d)  or  (e),  shall  be  the  adjusted  basis 
provided  in  sec.  12(b)  for  determining  the  loss  from  the  sale  or 
other  disposition  of  property. 

Art.  5(g).  Basis  for  determining  loss. — The  basis  for  de- 
termining the  amount  of  the  deduction  for  losses  is  the  same  as  is 
provided  in  section  12,  for  determining  the  loss  from  the  sale  or 
other  disposition  of  property.  Proper  adjustment  mtist  be  made 
in  each  case  for  any  expenditure,  receipt,  loss,  or  other  item  prop- 
erly chargeable  to  capital  account,  and  for  depreciation,  obsoles- 
cence, amortization,  or  depletion.    (See  sec.  12(b).) 

Sec.  5(h).  Capital  losses. — Losses  from  sale  or  exchanges 
of  capital  assets  shall  be  allowed  only  to  the  extent  provided  in 
section  15. 

Sec.  5(i).  Bad  debts. — Debts  ascertained  to  be  worthless 
and  charged  off  during  the  taxable  year  (or  in  the  discretion  of 
the  State  Treasurer,  a  reasonable  addition  to  a  reserve  for  bad 
debts),  and  when  satisfied  that  a  debt  is  recoverable  only  in  part, 
the  State  Treasurer  may  allow  a  deduction  not  in  excess  of  the 
part  charged  off  during  the  taxable  year. 

Art.  5(i)-l.  Bad  debts. — Bad  debts  may  be  treated  in  either 
of  two  ways — 

(1)  By  a  deduction  from  income  in  respect  of  debts  ascer- 
tained to  be  worthless  in  whole  or  in  part,  or 

(2)  By  a  deduction  from  income  of  a  reasonable  addition 
to  a  reserve  for  bad  debts. 

A  taxpayer  filing  a  first  return  of  income  may  select  either 
of  the  two  methods  subject  to  approval  by  the  State  Treasurer 
upon  examination  of  the  return.    If  the  method  selected  is  ap- 
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proved,  it  must  be  followed  in  returns  for  subsequent  years, 
except  as  permission  may  be  granted  by  the  State  Treasurer  to 
change  to  another  method.  Application  for  permission  to  change 
the  method  of  treating  bad  debts  shall  be  made  at  least  30  days 
prior  to  the  close  of  the  taxable  year  for  which  the  change  is  to 
be  effective. 

If  all  the  surrounding  and  attending  circumstances  indicate 
that  a  debt  is  worthless,  either  wholly  or  in  part,  the  amount 
which  is  worthless  and  charged  off  or  written  down  to  a  nominal 
amount  on  the  books  of  the  taxpayer  shall  be  allowed  as  a  deduc- 
tion in  computing  net  income.  There  should  accompany  the  re- 
turn a  statement  showing  the  propriety  of  any  deduction  claimed 
for  bad  debts.  Before  a  taxpayer  may  charge  off  and  deduct  a 
debt  in  part,  he  must  ascertain  and  be  able  to  demonstrate,  with 
a  reasonable  degree  of  certainty,  the  amount  thereof  which  is 
uncollectible.  Any  amount  subsequently  received  on  account  of  a 
bad  debt  or  on  account  of  a  part  of  such  debt  previously  charged 
off  and  allowed  as  a  deduction  for  income  tax  purposes,  must  be 
included  in  gross  income  for  the  taxable  year  in  which  received. 
In  determining  whether  a  debt  is  worthless  in  whole  or  in  part 
the  State  Treasurer  will  consider  all  pertinent  evidence,  includ- 
ing the  value  of  the  collateral,  if  any,  securing  the  debt  and  the 
financial  condition  of  the  debtor.  Partial  deductions  will  be 
allowed  with  respect  to  specific  debts  only. 

Where  the  surrounding  circumstances  indicate  that  a  debt 
is  worthless  and  uncollectible  and  the  legal  action  to  enforce  pay- 
ment would  in  all  probability  not  result  in  the  satisfaction  of 
execution  on  a  judgment,  a  showing  of  these  facts  will  be  suffi- 
cient evidence  of  the  worthlessness  of  the  debt  for  the  purpose  of 
deduction.  Bankruptcy  is  generally  an  indication  of  the  worth- 
lessness of  at  least  a  part  of  an  unsecured  and  unpreferred  debt. 
Actual  determination  of  worthlessness  in  bankruptcy  cases  is 
sometimes  possible  before  and  at  other  times  only  when  a  settle- 
ment in  bankruptcy  shall  have  been  had.  Where  a  taxpayer 
ascertained  a  debt  to  be  worthless  and  charged  it  off  in  one  year, 
the  mere  fact  that  bankruptcy  proceedings  instituted  against  the 
debtor  are  terminated  in  a  later  year,  confirming  the  conclusion 
that  the  debt  is  worthless,  will  not  authorize  shifting  the  deduc- 
tions to  such  later  year.  If  a  taxpayer  computes  his  income  upon 
the  basis  of  valuing  his  notes  or  accounts  receivable  at  their  fair 
market  value  w^hen  received,  which  may  be  less  than  their  face 
value,  the  amount  deductible  for  bad  debts  in  any  case  is  limited 
to  such  original  valuation. 

Art.  5(i)-2.  Worthless  deficiency  judgments. — ^Where  mort- 
gaged property  is  sold  for  less  than  the  amount  of  the  debt  and 
the  mortgagee  ascertains  that  the  portion  of  the  indebtedness 
remaining  unsatisfied  is  wholly  or  partially  uncollectible,  and 
charges  it  off,  he  may  deduct  such  amount  as  a  bad  debt  for  the 
taxable  year  in  which  it  is  ascertained  to  be  worthless  and 
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charged  off.    Where  the  creditor  buys  in  the  property,  gain  or 

loss  is  measured  by  the  difference  between  the  amount  of  the 
debt  and  the  price  at  which  the  property  is  bought  in.  The  basis 
for  computing  gain  or  loss  upon  subsequent  sale  of  the  property 
shall  be  the  purchase  or  bid  price.  Accrued  interest  may  be  in- 
cluded in  the  "amount  of  the  debt"  only  when  it  has  been  previ- 
ously returned  as  income. 

Art.  5(i)-3.  Reserve  for  bad  debts. — Taxpayers  who  have 
established  the  reserve  method  of  treating  bad  debts  and  main- 
tained proper  reserve  accounts  may  deduct  a  reasonable  addition 
to  a  reserve  in  lieu  of  a  deduction  for  specific  bad  debts  charged 
off.  A  taxpayer  using  this  method  should  make  a  statement  in 
his  return  showing  the  following  information  for  not  less  than 
the  preceding  three  years:  (1)  year  date;  (2)  the  percentage  of 
the  reserve  for  loss  on  bad  accounts  to  accounts  receivable  out- 
standing at  the  end  of  each  year  tabulated;  (3)  the  net  income 
for  each  year ;  (4)  the  aggregate  charge  sales  for  each  such  year ; 
(5)  the  actual  bad  debts  ascertained  to  be  worthless  and  charged 
against  the  reserve  account  during  each  taxable  year.  Only  in 
cases  where  the  appropriation  for  loss  on  such  bad  accounts  in- 
cludes therein  a  provision  for  loss  on  loans  and  notes,  etc.,  should 
there  be  included  in  the  outstanding  balance  and  the  percentage 
computation  any  such  amounts  receivable. 

Sec.  5(j).  Depreciation. — A  reasonable  allowance  for  the 
exhaustion,  wear  and  tear  of  property  used  in  the  trade  or  busi- 
ness, including  a  reasonable  allowance  for  obsolescence.  In  the 
case  of  property  held  by  one  person  for  life  with  remainder  to 
another  person,  the  deduction  shall  be  computed  as  if  the  life 
tenant  were  the  absolute  owner  of  the  property  and  shall  be 
allowed  to  the  life  tenant.  In  the  case  of  property  held  in  trust 
the  allowable  deduction  shall  be  apportioned  between  the  income 
beneficiaries  and  the  trustee  in  accordance  with  the  pertinent 
provisions  of  the  instrument  creating  the  trust,  or,  in  the  ab- 
sence of  such  provisions  on  the  basis  of  the  trust  income  allocable 
to  each. 

Art.  5(j)-l.  Depreciation. — A  reasonable  allowance  for  the 
exhaustion,  wear  and  tear,  and  obsolescence  of  property  used  in 
the  trade  or  btisiness  may  be  deducted  from  gross  income.  For 
convenience  such  an  allowance  will  usually  be  referred  to  as 
depreciation,  excluding  from  the  term  any  idea  of  a  mere  reduc- 
tion in  market  value  not  resulting  from  exhaustion,  wear  and 
tear,  or  obsolescence.  The  proper  allowance  for  such  deprecia- 
tion of  any  property  used  in  the  trade  or  business  is  that  amount 
which  should  be  set  aside  for  the  taxable  year  in  accordance  with 
a  reasonably  consistent  plan  (not  necessarily  at  a  uniform  rate), 
whereby  the  aggregate  of  the  amounts  so  set  aside,  plus  the  sal- 
vage value,  will,  at  the  end  of  the  useful  life  of  the  property  in 
the  business,  equal  the  cost  or  other  basis  of  the  property  deter- 
mined in  accordance  with  section  12(c).  Due  regard  must  also 
be  given  to  expenditures  for  current  tipkeep.   In  the  case  of  prop- 
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erty  held  by  one  person  for  life  with  remainder  to  another  person, 
the  deduction  for  depreciation  shall  be  computed  as  if  the  life 
tenant  were  the  absolute  owner  of  the  property  so  that  he  will  be 
entitled  to  the  deduction  during  his  life,  and  thereafter  the  deduc- 
tion, if  any,  will  be  allowed  to  the  remainderman.  In  the  case  of 
property  held  in  trust,  the  allowable  deduction  is  to  be  appor- 
tioned between  the  income  beneficiaries  and  the  trustee  in  ac- 
cordance with  the  pertinent  provisions  of  the  will,  deed,  or  other 
instrument  creating  the  trust,  or,  in  the  absence  of  such  provi- 
sions, on  the  basis  of  the  trust  income  which  is  allocable  to  the 
trustee  and  the  beneficiaries,  respectively.  For  example,  if  the 
trust  instrument  provides  that  the  income  of  the  trust  computed 
without  regard  to  depreciation  shall  be  distributed  to  a  named 
beneficiary,  such  beneficiary  will  be  entitled  to  the  depreciation 
allowance  to  the  exclusion  of  the  trustee,  while  if  the  instrument 
provides  that  the  trustee  in  determining  the  distributable  income 
shall  first  make  due  allowance  for  keeping  the  trust  corpus  intact 
by  retaining  a  reasonable  amount  of  the  current  income  for  that 
purpose,  the  allowable  deduction  will  be  granted  in  full  to  the 
trustee. 

Art.  5(j)-2.  Depreciable  property. — The  necessity  for  a 
depreciation  allowance  arises  from  the  fact  that  certain  property 
used  in  the  business  gradually  approaches  a  point  where  its  use- 
fulness is  exhausted.  The  allowance  should  be  confined  to  prop- 
erty of  this  nature.  In  the  case  of  tangible  property,  it  applies 
to  that  which  is  subject  to  wear  and  tear,  to  decay  or  decline 
from  natural  causes,  to  exhaustion,  and  to  obsolescence  due  to 
the  normal  progress  of  the  art,  as  where  machinery  or  other  prop- 
erty must  be  replaced  by  a  new  invention,  or  due  to  the  inade- 
quacy of  the  property  to  the  growing  needs  of  the  business.  It 
does  not  apply  to  inventories  or  to  stock  in  trade,  or  to  land  apart 
from  the  improvements  or  physical  development  added  to  it.  It 
does  not  apply  to  bodies  of  minerals  which  through  the  process 
of  removal  suflfer  depletion,  other  provisions  for  this  being  made 
in  the  Act.  (See  sees.  5(k)  and  12(c).)  Property  kept  in  repair 
may,  nevertheless,  be  the  subject  of  a  depreciation  allowance. 
(See  article  5(j).)  The  deduction  of  an  allowance  for  deprecia- 
tion is  limited  to  property  used  in  the  taxpa3'er's  trade  or  busi- 
ness. No  such  allowance  may  be  made  in  respect  of  automobiles 
or  other  vehicles  used  solely  for  pleasure,  a  building  used  by  the 
taxpayer  solely  as  his  residence,  or  in  respect  of  furniture  or  fur- 
nishings therein,  personal  efifects,  or  clothing;  but  properties  and 
costumes  used  exclusively  in  a  business,  such  as  a  theatrical  busi- 
ness, may  be  the  subject  of  a  depreciation  allowance. 

Art.  5(j)-3.  Depreciation  of  intangible  property. — ^Intangi- 
bles,  the  use  of  which  in  the  trade  or  business  is  definitely  lim- 
ited in  duration,  may  be  the  subject  of  a  depreciation  allowance. 
Intangibles,  such  as  good  will,  secret  formulae  or  processes,  trade 
marks,  trade  names  and  trade  brands,  the  useful  life  of  which  is 
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indeterminate,  are  not  subject  to  depreciation.  Examples  arc 
patents  and  copyrights,  licenses,  and  franchises.  If,  however,  an 
intangible  asset  acquired  through  capital  outlay  is  known  from 
experience  to  be  of  value  in  the  business  for  only  a  limited  period, 
the  length  of  which  can  be  estimated  from  experience  with  rea- 
sonable certainty,  such  intangible  asset  may  be  the  subject  of  a 
depreciation  allowance,  provided  the  facts  are  fully  shown  in  the 
return  or  prior  thereto  to  the  satisfaction  of  the  State  Treasurer. 
No  deduction  for  depreciation,  including  obsolescence,  is  allow- 
able in  respect  of  good  will. 

Art.  5(j)-4.  Capital  sum  recoverable  through  depreciation 
allowances. — The  capital  sum  to  be  replaced  by  depreciation  al- 
lowances is  the  cost  or  other  basis  of  the  property  in  respect  of 
which  the  allowance  is  made.  (See  sees.  12(a)  and  12(c).)  To  this 
amount  should  be  added  from  time  to  time  the  cost  of  improve- 
ments, additions,  and  betterments,  and  from  it  should  be  de- 
ducted from  time  to  time  the  amount  of  any  definite  loss  or  dam- 
age sustained  by  the  property  through  casualty,  as  distinguished 
from  the  gradual  exhaustion  of  its  utility  which  is  the  basis  of 
the  depreciation  allowance.  (See  sec.  12(b).)  In  the  case  of 
the  acquisition  on  or  after  July  1,  1937,  of  a  combination  of  depre- 
ciable and  non-depreciable  property  for  a  lump  price,  as,  for 
example,  buildings  and  land,  the  capital  sum  to  be  replaced  is 
limited  to  an  amount  which  bears  the  same  proportion  to  the 
lump  price  as  the  value  of  the  depreciable  property  at  the  time 
of  acquisition  bears  to  the  value  of  the  entire  property  at  that 
time.  If  the  lessee  of  real  property  erects  buildings,  or  makes 
permanent  improvements  which  become  part  of  the  realty  and 
income  has  been  returned  by  the  lessor  as  a  result  thereof,  as 
provided  in  paragraphs  (b)  and  (c)  of  article  4(a)  (12),  the  cap- 
ital sum  to  be  replaced  by  depreciation  allowances  is  held  to  be 
the  same  as  though  no  such  buildings  had  been  erected  or  such 
improvements  made.  No  depreciation  deduction  will  be  allowed 
in  the  case  of  property  which  has  been  amortized  to  its  scrap 
value  and  is  no  longer  in  use. 

Art.  5(j)-5.    Method  of  computing  depreciation  allowance. 

— The  capital  sum  to  be  recovered  shall  be  charged  off  over  the 
useful  life  of  the  property,  either  in  equal  annual  installments  or 
in  accordance  with  any  other  recognized  trade  practice,  such  as 
an  apportionment  of  the  capital  sum  over  units  of  production. 
Whatever  plan  or  method  of  apportionment  is  adopted  must  be 
reasonable  and  must  have  due  regard  to  operating  conditions 
during  the  taxable  period.  The  reasonableness  of  any  claim  for 
depreciation  shall  be  determined  upon  the  conditions  known  to 
exist  at  the  end  of  the  period  for  which  the  return  is  made.  If 
the  cost  or  other  basis  of  the  property  has  been  recovered  through 
depreciation  or  other  allowances  no  further  deduction  for  depre- 
ciation shall  be  allowed.  The  deduction  for  depreciation  in  re- 
spect of  any  depreciable  property  for  any  taxable  year  shall  be 
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limited  to  such  ratable  amount  as  may  reasonably  be  considered 
necessar)'^  to  recover  during  the  remaining  useful  life  of  the  prop- 
erty the  unrecovered  cost  or  other  basis.  The  burden  of  proof 
will  rest  upon  the  taxpayer  to  sustain  the  deduction  claimed. 
Therefore,  taxpayers  must  furnish  full  and  complete  information 
with  respect  to  the  cost  or  other  basis  of  the  assets  in  respect  of 
which  depreciation  is  claimed,  their  age,  condition,  and  remain- 
ing useful  life,  the  portion  of  their  cost  or  other  basis  which  has 
been  recovered  through  depreciation  allowances  for  prior  taxable 
years,  and  such  other  information  as  the  State  Treasurer  may 
require  in  substantiation  of  the  deduction  claimed.  No  deduction 
may  be  taken  on  account  of  depreciation  actually  sustained  before 
the  basic  date. 

A  taxpayer  is  not  permitted  under  the  law  to  take  advantage 
in  later  years  of  his  prior  failure  to  take  any  depreciation  allow- 
ance or  of  his  action  in  taking  an  allowance  plainly  inadequate 
under  the  known  facts  in  prior  years. 

Art.  5(j)-6.  Obsolescence. — With  respect  to  physical  prop- 
erty, the  whole  or  any  portion  of  which  is  clearly  shown  by  the 
taxpayer  as  being  affected  by  economic  conditions  that  will  result 
in  its  being  abandoned  at  a  future  date  prior  to  the  end  of  its 
normal  useful  life,  so  that  depreciation  deductions  alone  are  in- 
sufificient  to  return  the  cost  or  other  basis  at  the  end  of  its  eco- 
nomic term  of  usefulness,  a  reasonable  deduction  for  obsoles- 
cence, in  addition  to  depreciation,  may  be  allowed  in  accordance 
with  the  facts  obtaining  with  respect  to  each  item  of  property 
concerning  which  a  claim  for  obsolescence  is  made.  No  deduc- 
tion for  obsolescence  will  be  permitted  merely  because,  in  the 
opinion  of  a  taxpayer,  the  property  may  become  obsolete  at  some 
later  date.  This  allowance  will  be  confined  to  such  portion  of  the 
property  on  which  obsolescence  is  definitely  shown  to  be  sus- 
tained and  cannot  be  held  applicable  to  an  entire  property  unless 
all  portions  thereof  are  affected  by  the  conditions  to  which  obso- 
lescence is  found  to  be  due. 

Art.  5(j)-7.  Depreciation  of  patent  or  copyright. — In  com- 
puting a  depreciation  allowance  in  the  case  of  a  patent  or  copy- 
right, the  capital  sum  to  be  replaced  is  the  cost  or  other  basis  of 
the  patent  or  copyright.  The  allowance  should  be  computed  by 
an  apportionment  of  the  cost  or  other  basis  of  the  patent  or  copy- 
right over  the  life  of  the  patent  or  copyright  since  its  grant,  or 
since  its  acquisition  by  the  taxpayer.  If  the  patent  or  copyright 
was  acquired  from  the  Government,  its  cost  consists  of  the  vari- 
ous Government  fees,  cost  of  drawings,  experimental  models, 
attorneys'  fees,  development  or  experimental  expenses,  etc.,  actu- 
ally paid.  Depreciation  of  a  copyright  can  be  taken  on  the  basis 
of  the  fair  market  value  as  of  the  basic  date,  only  when  affirma- 
tive and  satisfactory  evidence  of  such  value  is  offered.  Such  evi- 
dence on  Valuation  Return,  Form  IT-VR-1,  must  be  submitted 
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with  the  return.  If  the  patent  becomes  obsolete  prior  to  its  expi- 
ration, such  proportion  of  the  amount  on  which  its  depreciation 
may  be  based  as  the  number  of  years  of  its  remaining  life  bears 
to  the  whole  number  of  years  intervening  between  the  basic  date 
and  the  date  when  it  legally  expires  may  be  deducted,  if  permis- 
sion so  to  do  is  specifically  secured  from  the  State  Treasurer. 
Owing  to  the  difficulty  of  allocating  to  a  particular  year  the  obso- 
lescence of  a  patent,  such  permission  will  be  granted  only  if 
afifirmative  and  satisfactory  evidence  that  the  patent  became  ob- 
solete in  the  year  for  which  the  return  is  made  is  submitted  to  the 
State  Treasurer.  The  fact  that  depreciation  has  not  been  taken 
in  prior  years  does  not  entitle  the  taxpayer  to  deduct  in  any  tax- 
able year  a  greater  amount  for  depreciation  than  would  otherwise 
be  allowable. 

Art.  5(j)-8.    Depreciation  of  drawings  and  models. — If  a 

taxpayer  has  incurred  expenditures  in  his  business  for  designs, 
drawings,  patterns,  models,  or  work  of  an  experimental  nature 
calculated  to  result  in  improvement  of  his  facilities  or  his  prod- 
uct, and  if  the  period  of  usefulness  of  any  such  asset  may  be  esti- 
mated from  experience  with  reasonable  accuracy,  it  may  be  the 
subject  of  depreciation  allowances  spread  over  such  estimated 
period  of  usefulness.  The  facts  must  be  fully  shown  in  the  return 
or  prior  thereto  to  the  satisfaction  of  the  State  Treasurer.  Except 
for  such  depreciation  allowances  no  deduction  shall  be  made  by 
the  taxpayer  against  any  sum  so  set  up  as  an  asset  except  on  the 
sale  or  other  disposition  of  such  asset  at  a  loss  or  on  proof  of  a 
total  loss  thereof. 

Art.  5(j)-9.  Records  of  depreciable  property. — In  order  that 
the  verification  of  depreciation  allowances  claimed  by  the  tax- 
payer may  be  facilitated,  depreciation  shall  be  recorded  on  the 
taxpayer's  books,  the  amount  measuring  a  reasonable  allowance 
for  depreciation  either  being  deducted  directly  from  the  book 
value  of  the  assets  or  preferably  being  credited  to  a  depreciation 
reserve  account,  which  should  be  reflected  in  the  annual  balance 
sheet.  For  the  same  reason  the  allowances  shall  be  computed 
and  recorded  with  express  reference  to  specific  items,  units,  or 
groups  of  property,  each  item  or  unit  being  considered  separately 
or  specifically  included  in  a  group  with  others  to  which  the  same 
factors  apply.  Also,  the  taxpayer's  books  shall  show  the  basis 
of  the  depreciable  property  and  any  adjustments  thereto,  and,  in 
cases  where  the  basis  of  the  property  is  other  than  cost,  or  value 
on  the  basic  date,  or  value  at  date  of  acquisition,  as  through  a 
reorganization  or  a  tax-free  exchange  (see  particularly  section 
12(a)),  the  books  shall  show  the  data  used  in  ascertaining  such 
basis  and  the  adjustments  thereto.  If  a  taxpayer  does  not  desire 
to  have  his  regular  books  of  account  show  all  of  the  factors  enter- 
ing into  the  computation  of  depreciation  allowances,  such  factors 
shall  be  recorded  in  permanent  auxiliary  records,  which  shall  be 
kept  with  and  reconciled  with  the  regular  books  of  account. 
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Art.  5(j)-9-l.  Depreciation  in  the  case  of  farmers. — A  reason- 
able allowance  for  depreciation  may  be  claimed  on  farm  buildings 
(other  than  a  dwelling  occupied  by  the  owner),  farm  machinery, 
and  other  physical  property.  A  reasonable  allowance  for  depreci- 
ation may  also  be  claimed  on  live  stock  acquired  for  work,  breed- 
ing, or  dairy  purposes,  unless  they  are  included  in  an  inventory 
used  to  determine  profits  in  accordance  with  article  4(a)(6). 
Such  depreciation  should  be  based  on  the  cost  or  other  basis  and 
the  estimated  life  of  the  live  stock.  If  such  live  stock  be  included 
in  an  inventory  no  depreciation  thereof  will  be  allowed,  as  the 
corresponding  reduction  in  their  value  will  be  reflected  in  the 
inventory.    (See  also  sees.  5(a),  5(d),  and  12(c).) 

Sec.  5(k).  Depletion. — In  the  case  of  mines,  oil  and  gas 
wells,  other  natural  deposits,  and  timber,  a  reasonable  allowance 
for  depletion  and  for  depreciation  of  improvements,  according 
to  the  peculiar  conditions  in  each  case;  such  reasonable  allow- 
ance in  all  cases  to  be  made  under  rules  and  regulations  to  be 
prescribed  by  the  State  Treasurer.  In  any  case  in  which  it  is 
ascertained  as  a  result  of  operating  or  of  development  work  that 
the  recoverable  units  are  greater  or  less  than  the  prior  estimate 
thereof,  then  such  prior  estimate  (but  not  the  basis  for  deple- 
tion) shall  be  revised  and  the  allowance  under  this  subsection 
for  subsequent  taxable  years  shall  be  based  upon  such  revised 
estimate.  In  the  case  of  leases  the  deductions  shall  be  equitably 
apportioned  between  the  lessor  and  lessee.  In  the  case  of  prop- 
erty held  by  one  person  for  life,  with  remainder  to  another  per- 
son, the  deduction  shall  be  computed  as  if  the  life  tenant  were 
the  absolute  owner  of  the  property  and  shall  be  allowed  to  the 
life  tenant.  In  the  case  of  property  held  in  trust,  the  allowable 
deduction  shall  be  apportioned  between  the  income  beneficiaries 
and  the  trustee  in  accordance  with  the  pertinent  provisions  of  the 
instrument  creating  the  trust,  or,  in  the  absence  of  such  provi- 
sions, on  the  basis  of  the  trust  income  allocable  to  each. 

Art.  5(k).  Deduction  for  depletion. — Taxpayei;s  operating 
properties  coming  under  the  specific  classes  enumerated  in  this 
section,  and  not  excluding  other  natural  depletable  resources  not 
so  enumerated,  may  be  accorded  a  deduction  from  gross  income 
of  an  amount  determined  lost  by  reason  of  the  disposition 
through  production  or  consumption  of  a  nimiber  of  units  of  pro- 
duction during  the  taxable  year  applied  to  the  total  units  which 
may  ultimately  be  produced  or  consumed,  divided  into  the  cost 
or  other  basis  of  the  property  operated.  Reports  of  technical 
experts,  such  as  mining  or  petroleum  engineers,  must  be  sub- 
mitted periodically  in  support  of  the  deduction  for  depletion  on  a 
unit  basis,  and  each  such  estimate  shall  be  the  basis  for  revision  of 
such  depletion  base  (if  any  disclosed)  as  of  the  first  of  the  tax- 
able year  in  which  such  estimate  is  made,  and  also  for  years  sub- 
sequent to  any  further  estimate. 

Taxpayers  having  regularly  employed  the  (above)  unit  basis 
must  secure  formal  permission  from  the  State  Treasurer  before 
claiming  a  deduction  based  on  other  methods. 
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For  further  reference  to  allowances  based  on  a  percentage 
of  gross  income,  and  limitations  thereof,  see  sec.  12(c),  and  regu- 
lations thereunder. 

Sec.  5(1).  Basis  for  depreciation  and  depletion. — -The  basis 
upon  which  depletion,  exhaustion,  wear  and  tear,  and  obsoles- 
cence are  to  be  allowed  in  respect  of  any  property  shall  be  as 
provided  in  sec.  12. 

Art.  5(1).  Basis  for  depletion  deduction. — Operating  own- 
ers, lessors,  and  lessees,  of  any  interest  in  oil  and  gas  wells,  coal 
mines,  mineral  properties  or  timber  are  entitled  to  deduct  an 
allowance  for  depletion.  The  allowance  for  depletion  may  be 
apportioned  between  the  lessor  and  lessees  in  the  same  proportion 
as  their  respective  interests  appear  in  the  property.  The  princi- 
ples governing  the  apportionment  of  depreciation  in  the  case  of 
life  estates  and  property  held  in  trust  are  also  applicable  to 
depletion. 

The  depletion  deduction  permitted  by  the  Act  is  to  be  com- 
puted in  either  of  two  ways:  (1)  Depletion  based  upon  the  cost 
of  the  property  or,  if  acquired  prior  to  July  1,  1937,  the  cost  or 
fair  market  value  thereof  as  of  that  date,  whichever  is  greater ; 
or,  (2)  depletion  based  upon  a  percentage  of  gross  income  in 
certain  cases  as  specified  in  the  Act.    (But  see  sec.  12(c).) 

Sec.  5(m).  Charitable  and  other  contributions — Individuals 
— Corporation. — In  the  case  of  an  individual  or  corporation,  con- 
tributions or  gifts  made  within  the  taxable  year  to  or  for  the 
use  of 

(1)  The  United  States,  any  state,  territory  or  any  political 
subdivision  thereof,  or  the  District  of  Columbia,  exclusively  for 
public  purposes; 

(2)  A  corporation  or  trust,  or  community  chest  fund,  or 
foundation,  organized  and  operated  exclusively  for  religious, 
charitable,  scientific,  literary,  or  educational  purposes  or  for  the 
prevention  of  cruelty  to  children  or  animals,  no  part  of  the  net 
earnings  of  which  inures  to  the  benefit  of  any  private  shareholder 
or  individual; 

(3)  Posts  or  organizations  of  war  veterans,  or  auxiliary 
units  or  societies  of  any  such  posts  or  organizations  organized  in 
the  United  States,  if  no  part  of  their  net  earnings  inures  to  the 
benefit  of  any  private  shareholder  or  individual;  or 

(4)  A  fraternal  society,  order  or  association,  if  such  con- 
tributions or  gifts  are  to  be  used  exclusively  for  religious,  chari- 
table, scientific,  literary,  or  educational  purposes,  or  for  the  pre- 
vention of  cruelty  to  children  or  animals.  In  all  the  above  cases 
combined  the  deductions  in  the  case  of  an  individual  shall  not 
exceed  15  per  cent,  and  in  the  case  of  a  corporation  five  (5)  per 
cent  of  the  taxpayers'  net  income  as  computed  without  the  bene- 
fit of  this  subsection. 

Art.  5(m)-l.    Contributions  or  gifts  by  individuals. — In 

connection  with  claims  for  deductions  under  section  5(m),  there 
shall  be  stated  on  returns  of  income  the  name  and  address  of  each 
organization  to  which  a  contribution  or  gift  was  made  and  the 
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approximate  date  and  the  amount  of  the  contribution  or  gift  in 
each  case.  Claims  for  deductions  under  section  5(m)  must  be 
substantiated,  when  required  by  the  State  Treasurer,  by  a  state- 
ment from  the  organization  to  which  the  contribution  or  gift  was 
made  showing  the  name  and  address  of  the  contributor  or  donor, 
the  amount  of  the  contribution  or  gift  and  the  date  it  was  made, 
and  by  such  other  information  as  the  State  Treasurer  may  deem 
necessary.  If  the  contribution  or  gift  is  other  than  money,  the 
basis  for  calculation  of  the  amount  thereof  shall  be  the  fair  mar- 
ket value  of  the  property  at  the  time  of  the  contribution  or  gift. 
No  part  of  the  contributions  or  gifts  made  by  a  partnership  may 
be  claimed  as  a  deduction  in  the  personal  return  of  a  partner.  As 
to  deduction  of  contributions  or  gifts  by  partnerships,  see  section 
14.  This  article  does  not  apply  to  gifts  by  estates  and  trusts. 
(See  section  13.)  For  contributions  or  gifts  by  corporations,  see 
art.  5(m)-2. 

Whether  a  husband  and  wife  make  a  joint  return  or  separate 
returns,  the  15  per  cent  limitation  on  the  deduction  for  contribu- 
tions or  gifts  is  based  on  the  separate  net  income  (computed 
without  regard  to  such  contributions  or  giits)  of  the  spouse  mak- 
ing the  contributions  or  gifts.    (See  art.  19(a).) 

A  donation  made  by  an  individual  to  an  organization  other 
than  one  referred  to  in  section  5(m)  which  bears  a  direct  relation- 
ship to  his  business  and  is  made  with  a  reasonable  expectation 
of  a  financial  return  commensurate  with  the  amount  of  the  dona- 
tion may  constitute  an  allowable  deduction  as  business  expense. 

Art.  5(m)-2.    Contributions  or  gifts  by  corporations.— A 

corporation  is  entitled  to  deduct  from  gross  income  contributions 
or  gifts  to  organizations  referred  to  in  section  5(m),  whether  or 
not  such  contributions  or  gifts  constitute  business  expenses,  but 
only  to  the  extent  of  five  per  cent  of  the  corporation's  net  income 
computed  without  benefit  of  the  deduction. 

Corporations  may  deduct  contributions  or  gifts  to  organiza- 
tions referred  to  in  section  5(m),  only  for  the  taxable  year  in 
which  they  are  actually  paid,  regardless  of  when  pledged  and 
regardless  of  whether  the  books  and  records  of  the  corporation 
are  kept  on  the  cash  receipts  and  disbursements  basis  or  the 
accrual  basis. 

The  provisions  of  the  first  paragraph  of  article  5(m)-l,  relat- 
ing to  (1)  the  statement  in  returns  of  the  name  and  address  of 
each  organization  to  which  a  contribution  or  gift  was  made  and 
the  approximate  date  and  the  amount  of  the  contribution  or  gift, 
(2)  the  substantiation  of  the  claims  for  deductions  when  required 
by  the  State  Treasurer  and  (3)  the  basis  for  calculation  of  the 
amount  of  a  contribution  or  gift  which  is  other  than  money,  are 
equally  applicable  to  claims  for  deductions  of  contributions  or 
gifts  by  corporations  under  section  5(m). 
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Deflations  to  organizations  other  than  those  referred  to  in 
section  5(m)  which  bear  a  direct  relationship  to  the  corporation's 
business  and  are  made  with  a  reasonable  expectation  of  a  finan- 
cial return  commensurate  with  the  amount  of  the  donation  may 
constitute  allowable  deductions  as  business  expenses.  For  ex- 
ample, a  street  railway  corporation  may  donate  a  sum  of  money 
to  an  organization  (of  a  class  not  referred  to  in  section  5(m)(2)) 
intending  to  hold  a  convention  in  the  city  in  which  it  operates, 
with  the  reasonable  expectation  that  the  holding  of  such  conven- 
tion will  augment  its  income  through  a  greater  number  of  people 
using  the  cars.  Sums  of  money  expended  for  lobbying  purposes, 
the  promotion  or  defeat  of  legislation,  the  exploitation  of  propa- 
ganda, including  advertising  other  than  trade  advertising,  and 
contributions  for  campaign  expenses,  are  not  deductible  from 
gross  income. 

VII.    DEDUCTIONS  NOT  ALLOWED 

Sec.  6(a).  Deductions  not  allowed  in  computing  net 
income. — In  computing  net  income  no  deduction  shall  in  any 
case  be  allowed  in  respect  of — 

(1)  Personal,  living,  or  family  expenses; 

(2)  Any  amount  paid  out  for  new  buildings  or  for  per- 
manent improvements  or  betterments  made  to  increase  the  value 
of  any  property  or  estate; 

(3)  Any  amount  expended  in  restoring  property  or  in 
making  good  the  exhaustion  thereof  for  which  allowance  is  or 
has  been  made  provided  that  the  cost  of  making  repairs  to  exist- 
ing buildings  and  equipment,  and  in  the  case  of  mines,  the  cost 
of  development  work  may  be  deducted; 

(4)  Premiums  on  business  insurance. — Premiums  paid  on  a 
life  insurance  policy  covering  the  life  of  any  officer  or  employee, 
or  of  any  person  financially  interested  in  any  trade  or  business 
carried  on  by  the  taxpayer,  when  the  taxpayer  is  directly  or  indi- 
rectly a  beneficiary  under  such  policy; 

(5)  Any  amount  otherwise  allowable  as  a  deduction  which 
is  allocable  to  one  or  more  classes  of  income  other  than  interest 
(whether  or  not  any  amount  of  income  of  that  class  or  classes  is 
received  or  accrued)  wholly  exempt  from  the  taxes  imposed  by 
this  Act; 

(6)  Loss  from  sale  or  exchanges  of  property. — Loss  from 
sale  or  exchanges  of  property,  directly  or  indirectly,  (A)  between 
members  of  a  family,  or  (B)  except  in  the  case  of  distributions  in 
liquidation,  between  an  individual  and  a  corporation  in  which 
such  individual  owns,  directly  or  indirectly,  more  than  50  per 
cent  in  value  of  the  outstanding  stock.  For  the  purpose  of  this 
paragraph,  (C)  an  individual  shall  be  considered  as  owning  the 
stock  owned,  directly  or  indirectly,  by  his  family;  and  (D)  the 
family  of  an  individual  shall  include  only  his  brothers  and  sisters 
(whether  by  the  whole  or  half  blood),  spouse,  ancestors  and 
lineal  descendants; 

(7)  Shrinkage  of  property  value. — Shrinkage  in  value  of 
property  except  as  allowed  in  section  5(j),  and  (k). 
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Art.  6(a)(1).    Personal  and  family  expenses. — Insurance 

paid  on  a  dwelling  owned  and  occupied  by  a  taxpayer  is  a  per- 
sonal expense  and  not  deductible.  Premiums  paid  for  life  insur- 
ance by  the  insured  are  not  deductible.  In  the  case  of  a  profes- 
sional man  who  rents  a  property  for  residential  purposes,  but 
incidentally  receives  clients,  patients,  or  callers  there  in  connec- 
tion with  his  professional  work  (his  place  of  business  being  else- 
where), no  part  of  the  rent  is  deductible  as  a  business  expense. 
If,  however,  he  uses  part  of  the  house  for  his  office,  such  portion 
of  the  rent  as  is  properly  attributable  to  such  office  is  deductible. 
If  the  father  is  entitled  to  the  services  of  his  minor  children,  any 
allowances  which  he  gives  them,  whether  said  to  be  in  considera- 
tion of  services  or  otherwise,  are  not  allowable  deductions  in  his 
return  of  income.  Amounts  paid  as  damages  for  breach  of  prom- 
ise to  marry,  attorney's  fees  and  other  costs  of  suit  to  recover 
such  damages,  attorney's  fees  paid  in  a  suit  for  separation,  ali- 
mony, and  an  allowance  paid  under  a  separation  agreement  are 
not  deductible  from  gross  income. 

The  cost  of  equipment  of  an  officer  of  the  national  guard  to 
the  extent  only  that  it  is  especially  reqviired  by  his  profession 
and  does  not  merely  take  the  place  of  articles  required  in  civilian 
life  is  deductible.  Accordingly,  the  cost  of  a  sword  is  an  allow- 
able deduction,  but  the  cost  of  a  uniform  is  not. 

Art.  6(a)(2).  Capital  expenditures. — Amounts  paid  for  in- 
creasing the  capital  value  or  for  making  good  the  depreciation 
(for  which  a  deduction  has  been  made)  of  property  are  not 
deductible  from  gross  income.  (See  section  5(j).)  Amounts 
expended  for  securing  a  copyright  and  plates,  which  remain  the 
property  of  the  person  making  the  payments,  are  investments  of 
capital.  The  cost  of  defending  or  perfecting  title  to  property  con- 
stitutes a  part  of  the  cost  of  the  property  and  is  not  a  deductible 
expense.  The  amount  expended  for  architect's  services  is  part 
of  the  cost  of  the  building.  Commissions  paid  in  purchasing 
securities  are  a  part  of  the  cost  price  of  such  securities.  Commis- 
sions paid  in  selling  securities,  when  such  commissions  are  not 
an  ordinary  and  necessary  business  expense,  are  an  offset  against 
the  selling  price.  Expenses  of  the  administration  of  an  estate, 
such  as  court  costs,  attorneys'  fees,  and  executors'  commissions, 
are  chargeable  against  the  corpus  of  the  estate  and  are  not  allow- 
able deductions.  Amounts  to  be  assessed  and  paid  under  an 
agreement  between  bondholders  or  shareholders  of  a  corporation, 
to  be  used  in  a  reorganization  of  the  corporation,  are  investments 
of  capital  and  not  deductible  for  any  purpose  in  returns  of  income. 
An  assessment  paid  by  a  shareholder  of  a  national  bank  on  ac- 
count of  his  statutory  liability  is  ordinarily  not  deductible  but, 
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subject  to  the  provisions  of  the  Act,  may  in  certain  cases  repre- 
sent a  loss.  Expenses  of  the  org-anization  of  a  corporation,  such 
as  incorporation  fees,  attorneys'  and  accountants'  charges,  are 
capital  expenditures  and  not  deductible  from  gross  income.  A 
holding  company  which  guarantees  dividends  at  a  specified  rate 
on  the  stock  of  a  subsidiary  corporation  for  the  purpose  of  secur- 
ing new  capital  for  the  subsidiary  and  increasing  the  value  of  its 
stock  holdings  in  the  subsidiary  may  not  deduct  amounts  paid  in 
carrying  out  this  guaranty  in  computing  its  net  income,  but  such 
payments  may  be  added  to  the  cost  of  its  stock  in  the  subsidiary. 

Art.  6(a)(3).  Special  capital  expenditures. — Cost  of  making 
repairs  to  buildings  and  cost  of  development  work  concerning 
mines  are  deductible. 

Art.  6(a)(4).  Premiums  on  business  insurance. — Premiums 
paid  by  a  taxpayer  on  an  insurance  policy  on  the  life  of  an  officer, 
employee,  or  other  individual  financially  interested  in  the  tax- 
payer's business,  for  the  purpose  of  protecting  the  taxpayer  from 
loss  in  the  event  of  the  death  of  the  officer  or  employee  insured 
are  not  deductible  from  the  taxpayer's  gross  income.  If,  how- 
ever, the  taxpayer  is  not  a  beneficiary  under  such  a  policy,  the 
premiums  so  paid  will  not  be  disallowed  as  deductions  merely 
because  the  taxpayer  may  derive  a  benefit  from  the  increased 
efficiency  of  the  officer  or  employee  insured.  (See  sees.  4(a)  and 
5(a).)  In  either  case  the  proceeds  of  such  policies  paid  by  reason 
of  the  death  of  the  insured  may  be  excluded  from  gross  income 
whether  the  beneficiary  is  an  individual  or  a  corporation,  pro- 
vided the  beneficiary  is  not  a  transferee  of  the  policy  for  a  valu- 
able consideration.    (See  sees.  4(b)(1)  and  4(b)(2).) 

Art.  6(a)(5).  Amounts  allocable  to  exempt  income,  other 
than  interest. — (a)  Class  of  exempt  income. — As  used  in  this 
article,  the  term  "class  of  exempt  income"  means  any  class  of 
income,  other  than  interest  (whether  or  not  any  amount  of  in- 
come of  that  class  or  classes  is  received  or  accrued),  wholly  ex- 
empt from  the  taxes  imposed  by  the  Act.  Included  are  any  item 
or  class  of  income,  other  than  interest,  constitutionally  exempt 
from  the  taxes  imposed  by  the  Act;  any  item  or  class,  other  than 
interest,  excluded  from  gross  income  under  any  provision  of  sec- 
tion 4(a)  or  4(b)  of  the  Act;  and  any  item  or  class  of  income, 
other  than  interest,  exempt  under  the  provisions  of  any  other  law 
from  the  taxes  imposed  by  the  Act. 

The  object  of  section  6(a)(5)  is  to  segregate  the  exempt 
income  from  the  taxable  income,  in  order  that  a  double  exemp- 
tion may  not  be  obtained  through  the  reduction  of  taxable  income 
by  expenses  and  other  items  incurred  in  the  production  of  items 
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of  income  wholly  exempt  from  tax.  Accordingly,  just  as  exempt 
items  of  income  are  excluded  from  the  computation  of  gross  in- 
come under  section  4,  so  this  provision  of  the  Act  excludes  from 
the  computation  of  deductions  under  section  5  all  items  referable 
to  the  production  of  exempt  income.    (See  also  section  4(b).) 

(b)  Determination  of  amounts  allocable  to  a  class  of  exempt 
inco-me. — No  deduction  may  be  allowed  for  the  amount  of  any 
item  or  part  thereof  allocable  to  a  class  or  classes  of  exempt  in- 
come. Items,  or  parts  of  such  items,  directly  attributable  to  any 
class  or  classes  of  exempt  income,  shall  be  allocated  thereto ;  and 
items,  or  parts  of  such  items  directly  attributable  to  any  class  or 
classes  of  taxable  income,  shall  be  allocated  thereto. 

If  an  item  is  indirectly  attributable  both  to  taxable  income 
and  exempt  income,  a  reasonable  proportion  thereof,  determined 
in  the  light  of  all  the  facts  and  circumstances  in  each  case,  shall 
be  allocated  to  each.  Apportionment  must  in  all  cases  be  rea- 
sonable. 

For  example,  if  the  compensation  of  an  officer  or  employee 
of  the  United  States  is  immune  from  the  State  taxing  power, 
such  compensation  is  disregarded  in  computing  the  gross  income 
of  the  officer  or  employee,  and  no  deductions  from  gross  income 
may  be  made  for  his  expenses  in  performing  the  service  for 
which  the  compensation  is  paid,  or  for  federal  income  taxes  im- 
posed on  the  compensation,  or  for  losses  or  depreciation  attrib- 
utable to  the  property  used  in  performing  such  service,  or  for  any 
portion  of  overhead  expenses  so  attributable. 

(c)  Statement  of  items  of  exempt  income — Records. — A  tax- 
payer receiving  any  class  of  exempt  income  or  holding  any  prop- 
erty or  engaging  in  any  activity  the  income  from  which  is  exempt 
shall  submit  with  his  return  as  a  part  thereof  an  itemized  state- 
ment, in  detail,  showing  (1)  the  amount  of  each  class  of  exempt 
income,  and  (2)  the  amount  of  items,  or  parts  of  items,  allocated 
to  each  such  class  (the  amount  allocated  by  apportionment  being 
shown  separately)  as  required  by  paragraph  (b).  If  an  item  is 
apportioned  between  a  class  of  exempt  income  and  a  class  of  tax- 
able income,  the  statement  shall  show  the  basis  of  the  apportion- 
ment. Such  statement  shall  also  recite  that  each  deduction 
claimed  in  the  return  is  not  in  any  way  referable  to  exempt 
income.  The  taxpayer  shall  keep  such  records  as  will  enable 
him  to  make  the  allocations  required  by  this  article.  (See  section 
32.) 

Art.  6(a)(6).  Losses  from  sales  between  members  of  family 
and  between  individuals  and  corporations. — The  provisions  of 
section  6(a)(6)  may  be  illustrated  generally  by  the  following 
example : 

Example:  During  the  calendar  year  1938,  A  had  losses  from 
sales  of  shares  as  follows: 
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Cost  or 

Selling 

other  basis 

Loss 

Person  to  whom  sold 

of  shares 

price 

sold 

$4,000 

$3,900 

$100 

Grandfather  of  A. 

4,000 

3,800 

200 

Half-brother  of  A. 

4,000 

3,700 

300 

Spouse  of  A. 

4,000 

3,600 

400 

Granddaughter  of  A. 

4,000 

3,500 

500 

The  M  corporation,  55  per  cent  in  value  of 
the  outstanding  stock  of  which  was  owned 
by  A. 

4,000 

3,400 

600 

The  0  corporation,  100  per  cent  in  value 
the  outstanding  stock  of  which  was  owned 
by  the  P  corporation,  51  per  cent  in  value 
of  the  outstanding  stock  of  the  P  corpora- 
tion being  owned  by  the  grandson  of  A. 

Under  section  6(a)(6)  none  of  the  above-described  losses  of 
A  are  deductible  from  his  gross  income. 

Sec.  6(a)(8).    Loss  from  wash  sales  of  stock  or  securities. 

— (a)  In  the  case  of  any  loss  claimed  to  have  been  sustained  from 
any  sale  or  other  disposition  of  shares  of  stock  or  securities 
where  it  appears  that,  within  a  period  beginning  30  days  before 
the  date  of  such  sale  or  disposition  and  ending  30  days  after 
such  date,  the  taxpayer  has  acquired  (by  purchase  or  by  an  ex- 
change upon  which  the  entire  amount  of  gain  or  loss  was  recog- 
nized by  law),  or  has  entered  into  a  contract  or  option  so  to 
acquire,  substantially  identical  stock  or  securities,  then  no  deduc- 
tions for  the  loss  shall  be  allowed;  nor  shall  such  deduction  be 
allowed  unless  the  claim  is  made  by  a  corporation,  a  dealer  in 
stocks  or  securities,  and  with  respect  to  a  transaction  made  in 
the  ordinary  course  of  its  business. 

(b)  If  the  amount  of  stock  or  securities  acquired  (or  cov- 
ered by  the  contract  or  option  to  acquire)  is  less  than  the  amount 
of  stock  or  securities  sold  or  otherwise  disposed  of,  then  the 
particular  shares  of  stock  or  securities  the  loss  from  the  sale  or 
other  disposition  of  which  is  not  deductible  shall  be  determined 
under  the  rules  and  regulations  prescribed  by  the  State  Treas- 
urer. 

(c)  If  the  amount  of  stock  or  securities  acquired  (or  cov- 
ered by  the  contract  or  option  to  acquire)  is  not  less  than  the 
amount  of  stock  or  securities  sold  or  otherwise  disposed  of,  then 
the  particular  shares  of  stock  or  securities  the  acquisition  of 
which  (or  the  contract  or  option  to  acquire  which)  resulted  in 
the  nondeductibility  of  the  loss  shall  be  determined  under  rules 
and  regulations  prescribed  by  the  State  Treasurer. 

Art.  6(a)(8).    Losses  from  wash  sales  of  stock  or  securities. 

— (a)  A  taxpayer  cannot  deduct  any  loss  claimed  to  have  been 
sustained  from  the  sale  or  other  disposition  of  stock  or  securities, 
if,  within  a  period  beginning  30  days  before  the  date  of  such  sale 
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or  disposition  and  ending  30  days  after  such  date  (referred  to  in 
this  article  as  the  61-day  period),  he  has  acquired  (by  purchase 
or  by  an  exchange  upon  which  the  entire  amount  of  gain  or  loss 
was  recognized  by  law),  or  has  entered  into  a  contract  or  option 
so  to  acquire,  substantially  identical  stock  or  securities.  How- 
ever, this  prohibition  does  not  apply  (1)  in  the  case  of  a  taxpayer, 
not  a  corporation,  if  the  sale  or  other  disposition  of  stock  or  secur- 
ities is  made  in  connection  with  the  taxpayer's  trade  or  business, 
or  (2)  in  the  case  of  a  corporation,  a  dealer  in  stock  or  securities, 
if  the  sale  or  other  disposition  of  stock  or  securities  is  made  in 
the  ordinary  course  of  its  business  as  such  dealer.  (See  article 
4(b)(8)  as  to  stock  or  securities  sold  from  lots  purchased  at 
different  dates  or  at  different  prices  where  the  identity  of  the  lots 
cannot  be  determined  and  article  12(a)  for  the  basis  for  determin- 
ing gain  or  loss  from  the  subsequent  sale  or  other  disposition  of 
stock  or  securities  acquired  in  connection  with  wash  sales.) 

(b)  Where  more  than  one  loss  is  claimed  to  have  been  sus- 
tained within  the  taxable  year  from  the  sale  or  other  disposition 
of  stock  or  securities,  the  provisions  of  this  article  shall  be  applied 
to  the  losses  in  the  order  in  which  the  stock  or  securities  the 
disposition  of  which  resulted  in  the  respective  losses  were  dis- 
posed of  (beginning  with  the  earliest  disposition).  If  the  order 
of  disposition  of  stock  or  securities  disposed  of  at  a  loss  on  the 
same  day  cannot  be  determined,  the  stock  or  securities  will  be 
considered  to  have  been  disposed  of  in  the  order  in  which  they 
were  originally  acquired  (beginning  with  the  earliest  acquisi- 
tion). 

(c)  Where  the  amount  of  stock  or  securities  acquired  within 
the  61-day  period  is  less  than  the  amount  of  stock  or  securities 
sold  or  otherwise  disposed  of,  then  the  particular  shares  of  stock 
or  securities  the  loss  from  the  sale  or  other  disposition  of  which 
is  not  deductible  shall  be  those  with  which  the  stock  or  securities 
acquired  are  matched  in  accordance  with  the  following  rule : 

The  stock  or  securities  acquired  will  be  matched  in  accord- 
ance with  the  order  of  their  acquisition  (beginning  with  the  earli- 
est acquisition)  with  an  equal  number  of  the  shares  of  stock  or 
securities  sold  or  otherwise  disposed  of. 

(d)  Where  the  amount  of  stock  or  securities  acquired  within 
the  61-day  period  is  not  less  than  the  amount  of  stock  or  securi- 
ties sold  or  otherwise  disposed  of,  then  the  particular  shares  of 
stock  or  securities  the  acquisition  of  which  resulted  in  the  non- 
deductibility  of  the  loss  shall  be  those  with  which  the  stock  or 
securities  disposed  of  are  matched  in  accordance  with  the  follow- 
ing rule : 

The  stock  or  securities  sold  or  otherwise  disposed  of  will  be 
matched  with  an  equal  number  of  the  shares  of  stock  or  securities 
acquired  in  accordance  with  the  order  of  acquisition  (beginning 
with  the  earliest  acquisition)  of  the  stock  or  securities  acquired. 
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(e)  The  acquisition  of  any  share  of  stock  or  any  security 
which  results  in  the  non-dcductibility  of  a  loss  under  the  provi- 
sions of  this  article  shall  be  disregarded  in  determining  the  de- 
ductibility of  any  other  loss. 

(f)  The  word  "acquired"  as  used  in  this  article  means  ac- 
quired by  purchase  or  by  an  exchange  upon  which  the  entire 
amount  of  gain  or  loss  was  recognized  by  law,  and  comprehends 
cases  where  the  taxpayer  has  entered  into  a  contract  or  option 
within  the  61-day  period  to  acquire  by  purchase  or  by  such  an 
exchange. 

Example  (1):  A,  whose  taxable  year  is  the  calendar  year, 
on  August  1,  1938,  purchased  100  shares  of  common  stock  in  the 
M  Company  for  $10,000  and  on  August  15,  1938,  purchased  100 
additional  shares  for  $9,000.  On  September  2,  1938,  he  sold  the 
100  shares  purchased  on  August  1,  1938,  for  $9,000.  Because  of 
the  provisions  of  section  6(a)(8)  no  loss  from  the  sale  is  allow- 
able as  a  deduction. 

Example  (2):  A,  whose  taxable  year  is  the  calendar  year, 
on  September  21,  1938,  purchased  100  shares  of  the  common  stock 
of  the  M  Company  for  $5,000.  On  December  21,  1938,  he  pur- 
chased 50  shares  of  substantially  identical  stock  for  $2,750,  and 
on  December  26,  1938,  he  purchased  25  additional  shares  of  such 
stock  for  $1,125.  On  January  2,  1939,  he  sold  for  $4,000  the  100 
shares  purchased  on  September  21,  1938.  There  is  an  indicated 
loss  of  $1,000  on  the  sale  of  the  100  shares.  Since  within  the  61- 
day  period  A  purchased  75  shares  of  substantially  identical  stock, 
the  loss  on  the  sale  of  75  of  the  shares  ($3,750-$3,000,  or  $750) 
is  not  allowable  as  a  deduction  because  of  the  provisions  of  sec- 
tion 6(a)(8).  The  loss  on  the  sale  of  the  remaining  25  shares 
($1,250-$ 1,000,  or  $250)  is  deductible  subject  to  the  limitations 
provided  in  sections  6(a)(6)  and  15.  The  basis  of  the  50  shares 
purchased  December  21,  1938,  the  acquisition  of  which  resulted 
in  the  non-deductibility  of  the  loss  ($500)  sustained  on  50  of  the 
100  shares  sold  on  January  2,  1939,  is  $2,500  (the  cost  of  50  of  the 
shares  sold  on  January  2,  1939),  plus  $750  (the  diflference  between 
the  purchase  price  of  the  50  shares  acquired  on  December  21, 
1938  ($2,750)  and  the  selling  price  of  50  of  the  shares  sold  on 
January  2,  1939  ($2,000)),  or  $3,250.  Similarly,  the  basis  of  the 
25  shares  purchased  on  December  26,  1938,  the  acquisition  of 
which  resulted  in  the  non-deductibility  of  the  loss  ($250)  sus- 
tained on  25  of  the  shares  sold  on  Januarv  2,  1939,  is  $1,250  plus 
$125,  or  $1,375.   (See  article  12(a).) 

Example  (3):  A,  whose  taxable  year  is  the  calendar  year, 
on  September  15,  1938,  purchased  100  shares  of  the  stock  of  the 
M  Company  for  $5,000.  He  sold  these  shares  on  February  1, 
1939,  for  $4,000.  On  each  of  the  four  days  from  February  15, 
1939,  to  February  18,  1939,  he  purchased  50  shares  of  substan- 
tially identical  stock  for  $2,000.    There  is  an  indicated  loss  of 
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$1,000  from  the  sale  of  the  100  shares  on  February  1,  1939,  but, 
since  within  the  61-day  period  A  purchased  not  less  than  100 
shares  of  substantially  identical  stock,  the  loss  is  not  deductible. 
The  particular  shares  of  stock  the  purchase  of  which  resulted  in 
the  non-deductibility  of  the  loss  are  the  first  100  shares  purchased 
within  such  period ;  that  is,  the  50  shares  purchased  on  February 
15,  1939,  and  the  50  shares  purchased  on  February  16,  1939.  In 
determining  the  period  for  which  the  50  shares  purchased  on 
February  15,  1939,  and  the  50  shares  purchased  on  February  16, 
1939,  were  held,  there  is  to  be  included  the  period  for  which  the 
100  shares  purchased  on  September  15,  1938,  and  sold  on  Febru- 
ary 1,  1939,  were  held. 

VIII.  EXEMPTIONS 

Sec.  7(a).  Exemptions. — There  shall  be  allowed  as  deduc- 
tions from  net  incomes  the  following  exemptions: 

(1)  Personal  exemption. — In  the  case  of  a  single  indi- 
vidual, a  personal  exemption  of  $1,000; 

(2)  Head  of  family. — In  the  case  of  the  head  of  a  family 
or  a  married  individual  living  with  husband  or  wife,  a  personal 
exemption  of  $2,500.  A  husband  and  wife  living  together  shall 
receive  but  one  personal  exemption  of  $2,500  against  their  aggre- 
gate net  income  and  in  case  they  make  separate  returns,  the 
personal  exemption  of  $2,500  may  be  taken  by  either  or  divided 
between  them;  and 

(3)  Credits  for  dependents. — For  each  person  (other  than 
husband  or  wife)  dependent  upon  and  receiving  his  chief  sup- 
port from  the  taxpayer,  if  such  dependent  person  is  under  tweri:^ 
tx^onejrgars^^jige  or  is  incapable  of  self-support  because  men- 
taTTjTorphysically  defective,  an  amount  of  $400. 

(b)  Estate  or  trust.— An  estate  or  trust  shall  be  entitled 
to  the  same  exemption  allowed  to  a  single  individual. 

(c)  Change  of  status. — If  the  status  of  the  taxpayer  insofar 
as  it  affects  the  personal  exemption  or  credit  for  dependents, 
changes  during  the  taxable  year,  the  personal  exemption  and 
credit  shall  be  apportioned  under  rules  and  regulations  prescribed 
by  the  State  Treasurer,  in  accordance  with  the  number  of  months 
before  and  after  such  change.  For  the  purpose  of  such  appor- 
tionment a  fractional  part  of  a  month  shall  be  disregarded  unless 
it  amounts  to  more  than  half  a  month,  in  which  case  it  shall  be 
considered  as  a  month. 

(d)  Non-resident  exemptions. — In  the  case  of  a  non-res- 
ident taxpayer,  the  exemptions  shall  be  that  proportion  of  the 
exemptions  granted  by  the  Act  which  the  gross  income  within 
the  State  bears  to  the  entire  gross  income  wherever  earned. 

Art.  7(a)-l.    Credits  of  individual  against  net  income. — 

For  the  purpose  of  computing  the  normal  tax  the  taxpayer's  net 
income  as  determined  pursuant  to  the  provisions  of  the  Act  (see 
sec.  8)  is  first  reduced  by  the  sum  of  the  allowable  credits.  These 
include  a  personal  exemption  and  a  credit  for  dependents.  (See 
sec.  7.)  No  credits,  exemptions,  or  deductions  are  allowable 
against  gross  income  from  intangibles  for  purposes  of  computing 
the  surtax. 
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Art.  7(a)(1)  and  (2)-2.  Amount  of  personal  exemption 
allowable. — A  single  person  is  entitled  to  a  personal  exemption 
of  $1,000  and  the  head  of  a  family  or  a  married  person  living  with 
husband  or  wife  to  $2,500,  regardless  of  the  amount  of  the  net 
income.  A  husband  and  wife  living  together  have  but  one  per- 
sonal exemption,  which  is  $2,500.  If  they  make  separate  returns, 
each  may  claim  one-half  of  the  personal  exemption,  or  such  ex- 
emption may,  in  accordance  with  an  agreement  entered  into  by 
them,  be  taken  by  either  or  divided  between  them  in  any  pro- 
portion. 

Art.  7(a)(1)  and  (2) -3.  Personal  exemption  of  head  of  fam- 
ily.— "Head  of  a  family"  means  an  individual  who  by  reason  of 
some  legal  or  moral  obligation  actually  supports  and  maintains 
in  his  own  household  one  or  more  dependent  individuals  closely 
connected  with  him  by  blood,  marriage,  or  adoption,  and  who  has 
the  right  to  exercise  family  control  over  such  family  unit.  A 
single  individual,  who  supports  one  or  more  relatives  in  his 
household,  is  not  the  "head  of  a  family"  unless  he  has  the  legal 
or  moral  right  to  exercise  family  control  and  does  in  fact  exercise 
such  control.  In  a  case  where  the  dependent  is  a  father  or  mother 
who  is  physically  and  mentally  normal,  a  son  or  daughter  cannot 
claim  family  control  and  exemption  as  head  of  a  family.  The  per- 
son on  account  of  whose  support  the  exemption  is  claimed  must 
be  under  twenty-one  years  of  age,  or  mentally  or  physically  in- 
capable of  self-support,  and  must  be  without  individual  income 
sufficient  for  a  major  portion  of  their  support. 

Art.  7(a)(1)  and  (2) -4.  Personal  exemption  of  married  per- 
son.— In  the  case  of  a  married  man  or  married  woman,  the  joint 
exemption  replaces  the  individual  exemption  only  if  the  man  lives 
with  his  wife  or  the  woman  lives  with  her  husband.  In  the  ab- 
sence of  continuous  actual  residence  together,  whether  or  not  a 
man  or  woman  has  a  wife  or  husband  living  with  him  or  her 
within  the  meaning  of  the  Act  must  depend  on  the  character  of 
the  separation.  If  merely  occasionally  and  temporarily  a  wife  is 
away  on  a  visit  or  a  husband  is  away  on  business,  the  joint  home 
being  maintained,  the  additional  exemption  applies.  The  una- 
voidable absence  of  a  wife  or  husband  at  a  sanatorium  or  asylum 
on  account  of  illness  does  not  preclude  claiming  the  exemption. 
If,  however,  the  husband  voluntarily  and  continuously  makes  his 
home  at  one  place  and  the  wife  hers  at  another,  they  are  not  liv- 
ing together  within  the  meaning  of  the  Act,  irrespective  of  their 
personal  relations. 

Art.  7(a)(3).  Credit  for  dependents. — A  taxpayer  receives 
a  credit  of  $400  for  each  person  (other  than  husband  or  wife), 
whether  related  to  him  or  not  and  whether  living  with  him  or 
not,  dependent  upon  and  receiving  his  chief  support  from  the 
taxpayer,  provided  the  dependent  is  either  (a)  under  21,  or  (b) 
incapable  of  self-support  because  defective. 


62 


Income  Tax  Regulations 


The  credit  is  based  upon  actual  financial  dependency  and  not 
mere  legal  dependency.  It  may  accrue  to  a  taxpayer  who  is  not 
the  head  of  a  family.  But  a  father  whose  children  receive  half 
or  more  of  their  support  from  a  trust  fund  or  other  separate 
source  is  not  entitled  to  the  credit. 

Art.  7(b).  Estate  or  trust. — An  estate  or  trust  is  entitled 
to  the  same  exemption  accorded  a  single  individual.  The  exemp- 
tion of  $1,000  allowed  under  the  Act  to  estates  and  trusts  may 
not  be  prorated,  as  there  is  no  change  of  status,  merely  creation 
as  to  an  estate  and  termination  when  closed,  which  is  not  deemed 
to  be  a  change  of  status.  A  fraction  of  a  year  is  considered  a  full 
taxable  year. 

Art.  7(c).  Personal  exemption  and  credit  for  dependents 
where  status  changes. — If  the  status  of  the  taxpayer  changes 
during  the  taxable  year,  the  personal  exemption  allowed  by  sec- 
tion 7(a)(1)  and  (2)  to  a  single  person,  a  head  of  a  family,  or  a 
married  person  living  with  husband  or  wife,  and  the  credit  for 
dependents  allowed  by  section  7(a)(3)  will  be  apportioned  ac- 
cording to  the  number  of  months  during  which  the  taxpayer  oc- 
cupied each  status.  A  taxpayer  not  having  the  status  of  a  head 
of  a  family  or  the  status  of  a  married  person  living  with  husband 
or  wife  shall  be  considered  as  having  the  status  of  a  single  person. 
For  the  purpose  of  the  apportionment  of  the  personal  exemption 
and  credit  for  dependents  a  fractional  part  of  a  month  shall  be 
disregarded  unless  it  amounts  to  more  than  half  a  month,  in 
which  case  it  shall  be  considered  as  a  month.  In  general,  the 
personal  exemption  and  credit  for  dependents  allowable  to  any 
taxpayer  will  be  the  sum  of  the  amounts  apportioned  to  the  sev- 
eral periods  of  the  taxable  year  during  which  each  status  was 
occupied. 

Art.  7(d).  Non-resident  taxpayers — Exemption. — This  sec- 
tion provides  for  a  proportionate  allowance  to  non-resident  indi- 
viduals of  personal  exemptions  and  credits  for  dependents  based 
on  the  total  amounts  which  would  be  allowed  to  residents  having 
a  like  status.  The  apportionment  of  such  exemptions  and  credits 
is  to  be  made  on  the  basis  of  the  percentage  that  Colorado  gross 
income  bears  to  the  total. 

IX.   ACCOUNTING  PERIODS  AND  METHODS 

Sec.  8.  Gross  income  generally — Computation  of  net  in- 
come.— "Net  income"  means  the  "gross  income"  computed  under 
section  4  less  the  deductions  allowed  by  section  5  of  this  Act. 

(a)  Accounting  periods  and  methods. — The  net  income 
shall  be  computed  upon  the  basis  of  the  taxpayer's  annual  ac- 
counting period  (fiscal  year  or  calendar  year,  as  the  case  may 
be)  in  accordance  with  the  method  of  accounting  regularly  em- 
ployed by  the  taxpayer  but  if  no  such  method  has  been  employed, 
or  if  the  method  employed  does  not  clearly  reflect  the  income, 
the  computation  shall  be  made  in  accordance  with  such  method 
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as  in  the  opinion  of  the  State  Treasurer  does  clearly  reflect  the 
income.  If  the  taxpayer  has  no  annual  accounting  period  or 
does  not  keep  books,  the  net  income  shall  be  computed  on  the 
basis  of  the  calendar  year. 

Art.  8(a)-l.  Computation  of  net  income. — Net  income  must 
be  computed  with  respect  to  a  fixed  period.  Usually  that  period 
is  12  months  and  is  known  as  the  taxable  year.  Items  of  income 
and  of  expenditures  which  as  gross  income  and  deductions  are 
elements  in  the  computation  of  net  income  need  not  be  in  the 
form  of  cash.  It  is  sufficient  that  such  items,  if  otherwise  prop- 
erly included  in  the  computation,  can  be  valued  in  terms  of 
money.  The  time  as  of  which  any  item  of  gross  income  or  any 
deduction  is  to  be  accounted  for  must  be  determined  in  the  light 
of  the  fundamental  rule  that  the  computation  shall  be  made  in 
such  a  manner  as  clearly  reflects  the  taxpayer's  income.  If  the 
method  of  accounting  regularly  employed  by  him  in  keeping  his 
books  clearly  reflects  his  income,  it  is  to  be  followed  with  respect 
to  the  time  as  of  which  items  of  gross  income  and  deductions  are 
to  be  accounted  for.  (See  sections  8(a)  and  8(b).)  If  the  tax- 
payer does  not  regularly  employ  a  method  of  accounting  which 
clearly  reflects  his  income,  the  computation  shall  be  made  in  such 
manner  as  in  the  opinion  of  the  State  Treasurer  clearly  reflects  it. 

Art.  8  (a) -2.  Bases  of  computation  and  changes  in  account- 
ing methods. — Approved  standard  methods  of  accounting  will 
ordinarily  be  regarded  as  clearly  reflecting  income.  A  method  of 
accounting  will  not,  however,  be  regarded  as  clearly  reflecting 
income  unless  all  items  of  gross  income  and  all  deductions  are 
treated  with  reasonable  consistency.  See  section  1(8)  for  defi- 
nitions of  "paid  or  accrued"  and  "paid  or  incurred."  All  items  of 
gross  income  shall  be  included  in  the  gross  income  for  the  taxable 
year  in  which  they  are  received  by  the  taxpayer,  and  deductions 
taken  accordingly,  unless  in  order  clearly  to  reflect  income  such 
amounts  are  to  be  properly  accounted  for  as  of  a  different  period. 
For  instance,  in  any  case  in  which  it  is  necessary  to  use  an  inven- 
tory, no  accounting  in  regard  to  purchases  and  sales  will  cor- 
rectly reflect  income  except  an  accrual  method.  (See  section  10.) 
A  taxpayer  is  deemed  to  have  received  items  of  gross  income 
which  have  been  credited  to  or  set  apart  for  him  without  restric- 
tion. (See  section  8(b).)  On  the  other  hand,  appreciation  in 
value  of  property  is  not  even  an  accrual  of  income  to  a  taxpayer 
prior  to  the  realization  of  such  appreciation  through  sale  or  con- 
version of  the  property.    (But  see  article  10-1.) 

The  true  income,  computed  under  the  Act  and  in  accordance 
with  the  method  of  accounting  regularly  employed  in  keeping 
such  books  (provided  the  method  so  used  is  properly  applicable 
in  determining  the  net  income  of  the  taxpayer  for  purposes  of 
taxation),  shall  in  all  cases  be  entered  in  the  return.  If  for  any 
reason  the  basis  of  reporting  income  subject  to  tax  is  changed, 
the  taxpayer  shall  attach  to  his  return  a  separate  statement  set- 
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ting  forth  for  the  taxable  year  and  for  the  preceding  year  the 
classes  of  items  differently  treated  under  the  two  systems,  speci- 
fying in  particular  all  amounts  duplicated  or  entirely  omitted  as 
the  result  of  such  change. 

A  taxpayer  who  changes  the  method  of  accounting  regularly 
employed  in  keeping  his  books  shall,  before  computing  his  income 
upon  such  new  method  for  purposes  of  taxation,  secure  the  con- 
sent of  the  State  Treasurer.  For  the  purposes  of  this  article,  a 
change  in  the  method  of  accounting  employed  in  keeping  books 
means  any  change  in  the  accounting  treatment  of  items  of  income 
or  deductions,  such  as  a  change  from  cash  receipts  and  disburse- 
ments method  to  the  accrual  method,  or  vice  versa ;  a  change 
involving  the  basis  of  valuation  employed  in  the  computation  of 
inventories  (see  section  10)  ;  a  change  from  the  cash  or  accrual 
method  to  the  long-term  contract  method,  or  vice  versa;  a  change 
in  the  long-term  contract  method  from  the  percentage  of  com- 
pletion basis  to  the  completed  contract  basis,  or  vice  versa  (see 
section  8(b))  ;  or  a  change  involving  the  adoption  of,  or  a  change 
in  the  use  of,  any  other  specialized  basis  of  computing  net  income 
such  as  the  crop  basis  (see  articles  4(a)-6  and  5(a)-7).  Applica- 
tion for  permission  to  change  the  method  of  accounting  employed 
and  the  basis  upon  which  the  return  is  made  shall  be  filed  within 
90  days  after  the  beginning  of  the  taxable  year  to  be  covered  by 
the  return.  The  application  shall  be  accompanied  by  a  statement 
specifying  the  classes  of  items  differently  treated  under  the  two 
methods  and  specifying  all  amounts  which  would  be  duplicated 
or  entirely  omitted  as  a  result  of  the  proposed  change.  Permis- 
sion to  change  the  method  of  accounting  will  not  be  granted 
unless  the  taxpayer  and  the  State  Treasurer  agree  to  the  terms 
and  conditions  under  which  the  change  will  be  effected. 

Section  9  contains  special  provisions  for  reporting  the  profit 
derived  from  the  sale  of  property  on  the  installment  plan. 

The  foregoing  requirements  relative  to  a  change  of  account- 
ing method  are  not  applicable  if  a  taxpayer  desires  to  adopt  the 
installment  basis  of  returning  income,  as  provided  in  sec.  9(c), 
but  are  applicable  if  a  taxpayer  desires  to  change  from  such  basis 
to  a  straight  accrual  basis.  In  cases  where  permission  to  make 
such  change  is  granted,  the  taxpayer  will  be  required  to  return 
as  additional  income  for  the  taxable  year  in  which  the  change  is 
made  all  the  profit  not  theretofore  returned  as  income  pertaining 
to  the  payments  due  on  installment  sales  contracts  as  of  the  close 
of  the  preceding  taxable  year. 

Art.  8(a)-3.  Methods  of  accounting. — It  is  recognized  that 
no  uniform  method  of  accounting  can  be  prescribed  for  all  tax- 
payers, and  the  law  contemplates  that  each  taxpayer  shall  adopt 
such  forms  and  systems  of  accounting  as  are  in  his  judgment  best 
suited  to  his  purpose.  Each  taxpayer  is  required  by  law  to  make 
a  return  of  his  true  income.    He  must,  therefore,  maintain  such 
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accounting-  records  as  will  enable  him  to  do  so.  Among  the 
essentials  are  the  following: 

(1)  In  all  cases  in  which  the  production,  i)urchasc  or  sale 
of  merchandise  of  any  kind  is  an  income-producing  factor,  inven- 
tories of  the  merchandise  on  hand  (including  finished  goods, 
work  in  process,  raw  materials,  and  supplies)  should  be  taken  at 
the  beginning  and  end  of  the  year  and  used  in  computing  the  net 
income  of  the  year.    (vSee  section  10.) 

(2)  Expenditures  made  during  the  year  should  be  properly 
classified  as  between  capital  and  expense ;  that  is  to  say,  expendi- 
tures for  items  of  plant,  ecfuipment,  etc.,  which  have  a  useful  life 
extending  substantially  beyond  the  year  should  be  charged  to  a 
capital  account  and  not  to  an  expense  account ;  and 

(o)  In  any  case  in  which  the  cost  of  capital  assets  is  being 
recovered  through  deductions  for  wear  and  tear,  depletion,  or 
obsolescence,  any  expenditure  (other  than  ordinary  repairs) 
made  to  restore  the  property  or  prolong  its  useful  life  should  be 
added  to  the  property  account  or  charged  against  the  appropriate 
reserve  and  not  to  current  expenses. 

Art.  8(a)-4.  Accounting  period. — The  return  of  a  taxpayer 
is  made  and  his  income  computed  for  his  taxable  year,  which  in 
general  means  his  calendar  year,  if  he  has  not  established  a  fiscal 
year.  (See  section  1(6),  (7).)  The  term  "fiscal  year"  means  an 
accounting  period  of  12  months  ending  on  the  last  day  of  any 
month  other  than  December.  No  fiscal  year  will,  however,  be 
recognized  unless  before  its  close  it  was  definitely  established  as 
an  accounting  period  by  the  taxpayer  and  the  books  of  such  tax- 
payer were  kept  in  accordance  therewith.  A  person  having  no 
such  fiscal  year  must  make  his  return  on  the  basis  of  the  calendar 
year.  In  the  case  of  a  return  for  the  first  taxable  year  a  taxpayer 
shall  make  his  return  on  the  basis  upon  which  he  closed  his  books 
for  the  year  immediately  preceding.  Later,  however,  with  the 
approval  of  the  State  Treasurer,  he  may  change  his  accounting 
period.    (See  section  23.) 

Sec.  8(b).  Taxpayer  may  file  upon  cash  or  accrual  basis — 
Approval. — With  the  approval  of  the  State  Treasurer,  taxpayers 
may  file  their  returns  on  the  basis  of  actual  cash  receipts  and  dis- 
bursements, or  on  an  accrual  basis.  In  the  case  of  the  death  of  a 
taxpayer  there  shall  be  included  in  computing  net  income  for  the 
taxable  period  in  which  falls  the  date  of  his  death,  amounts 
accrued  up  to  the  date  of  his  death  if  not  otherwise  properly  in- 
cludable in  respect  of  such  period  or  a  prior  period. 

Period  for  which  deductions  are  taken. — There  shall  be 
allowed  as  deductions  for  the  taxable  period  in  which  falls  the 
date  of  his  death,  amounts  accrued  up  to  the  date  of  his  death 
if  not  otherwise  properly  allowable  in  respect  of  such  period  or 
a  prior  period. 

Art.  8(b)-l.  When  included  in  gross  income. — Except  as 
otherwise  provided  in  section  8(b)  in  the  case  of  the  death  of  a 
taxpayer,  gains,  profits,  and  income  are  to  be  included  in  the 
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gfross  income  for  the  taxable  year  in  which  they  are  received  by 
the  taxpayer,  unless  they  are  included  as  of  a  diflPerent  period  in. 
accordance  with  the  approved  method  of  accounting  followed  by 
him.  (See  articles  8(a)-l  to  8(a)-3.)  If  a  taxpayer  has  died 
there  shall  also  be  included  in  computing  net  income  for  the  tax- 
able period  in  which  he  died  amounts  accrued  up  to  the  date  of 
his  death  if  not  otherwise  properly  includible  in  respect  of  such 
period  or  a  prior  period,  regardless  of  the  fact  that  the  decedent 
may  have  kept  his  books  and  made  his  returns  on  the  basis  of 
cash  receipts  and  disbursements.  If  no  determination  of  compen- 
sation is  had  until  the  completion  of  the  services,  the  amount 
received  is  ordinarily  income  for  the  taxable  year  of  its  deter- 
mination, if  the  return  is  rendered  on  the  accrual  basis;  or,  for 
the  taxable  year  in  which  received,  if  the  return  is  rendered  on 
the  receipts  and  disbursements  basis.  If  a  person  sues  in  one 
year  on  a  pecuniary  claim  or  for  property,  and  money  or  property 
is  recovered  on  a  judgment  therefor  in  a  later  year,  income  is  real- 
ized in  the  later  year,  assuming  that  the  money  or  property  would 
have  been  income  in  the  earlier  year  if  then  received.  This  is  true 
of  a  recovery  for  patent  infringement.  Bad  debts  or  accounts 
charged  off  subsequent  to  July  1,  1937,  because  of  the  fact  that 
they  were  determined  to  be  worthless,  which  are  subsequently 
recovered,  whether  or  not  by  suit,  constitute  income  for  the  year 
in  which  recovered,  regardless  of  the  date  when  the  amounts 
were  charged  off.  (See  article  5(1).)  Such  items  as  claims  for 
compensation  under  cancelled  contracts  constitute  income  for  the 
year  in  which  they  are  allowed  or  their  value  is  otherwise  defi- 
nitely determined,  if  the  return  is  rendered  on  the  accrual  basis; 
or,  for  the  year  in  which  received,  if  the  return  is  rendered  on  the 
basis  of  cash  receipts  and  disbursements. 

Art.  8(b)-2.  Income  not  reduced  to  possession. — Income 
which  is  credited  to  the  account  of  or  set  apart  for  a  taxpayer 
and  which  may  be  drawn  upon  by  him  at  any  time  is  subject  to 
tax  for  the  year  during  which  so  credited  or  set  apart,  although 
not  then  actually  reduced  to  possession.  To  constitute  receipt  in 
such  a  case  the  income  must  be  credited  or  set  apart  to  the  tax- 
payer without  any  substantial  limitation  or  restriction  as  to  the 
time  or  manner  of  payment  or  condition  upon  which  payment  is 
to  be  made,  and  must  be  made  available  to  him  so  that  it  may  be 
drawn  at  any  time,  and  its  receipt  brought  within  his  own  control 
and  disposition.  A  book  entry,  if  made,  should  indicate  an  abso- 
lute transfer  from  one  account  to  another.  If  a  corporation  con- 
tingently credits  its  employees  with  bonus  stock,  but  the  stock  is 
not  available  to  such  employees  until  some  future  date,  the  mere 
crediting  on  the  books  of  the  corporation  does  not  constitute 
receipt. 

Art.  8(b) -3.  Examples  of  constructive  receipt.^ — If  interest 
coupons  have  matured  and  are  payable,  but  have  not  been  cashed, 
such  interest,  though  not  collected  when  due  and  payable,  shall 
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be  included  in  gross  income  for  the  year  during  which  the  cou- 
pons mature,  unless  it  can  be  shown  that  there  are  no  funds  avail- 
able for  payment  of  the  interest  during  such  year.  The  interest 
shall  be  included  in  gross  income  even  though  the  coupons  are 
exchanged  for  other  property  instead  of  eventually  being  cashed. 
The  amount  of  defaulted  coupons  is  income  for  the  year  in  which 
paid.  Dividends  on  corporate  stock  are  subject  to  tax  when  un- 
qualifiedly made  subject  to  the  demand  of  the  shareholder.  If  a 
dividend  is  declared  payable  on  December  31  and  the  corporation 
intended  to  and  did  follow  its  practice  of  paying  the  dividends  by 
checks  mailed  so  that  the  shareholders  would  not  receive  them 
until  January  of  the  following  year,  such  dividends  are  not  con- 
sidered to  have  been  unqualifiedly  made  subject  to  the  demand 
of  the  shareholders  prior  to  January,  when  the  checks  were  ac- 
tually received.  As  to  the  distributive  share  of  the  profits  of  a 
partner  in  a  partnership,  see  section  2(d).  Interest  credited  on 
savings  bank  deposits,  even  though  the  bank  nominally  has  a 
rule,  seldom  or  never  enforced,  that  it  may  require  so  many  days' 
notice  before  withdrawals  are  permitted,  is  income  to  the  depos- 
itor when  credited.  An  amount  credited  to  shareholders  of  a 
building  and  loan  association,  when  such  credit  passes  without 
restriction  to  the  shareholder,  has  a  taxable  status  as  income  for 
the  year  of  the  credit.  If  the  amount  of  such  accumulations  does 
not  become  available  to  the  shareholder  until  the  maturity  of  a 
share,  the  amount  of  any  share  in  excess  of  the  aggregate  amount 
paid  in  by  the  shareholder  is  income  for  the  year  of  the  maturity 
of  the  share. 

Art.  8(b) -4.  Long-term  contracts. — Income  from  long-term 
contracts  is  taxable  for  the  period  in  which  the  income  is  deter- 
mined, such  determination  depending  upon  the  nature  and  terms 
of  the  particular  contract.  As  used  in  this  article  the  term  "long- 
term  contracts"  means  building,  installation,  or  construction  con- 
tracts covering  a  period  in  excess  of  one  year.  Persons  whose 
income  is  derived  in  whole  or  in  part  from  such  contracts  may, 
as  to  such  income,  prepare  their  returns  upon  either  of  the  follow- 
ing bases : 

(a)  Gross  income  derived  from  such  contracts  may  be  re- 
ported upon  the  basis  of  percentage  of  completion.  In  such  case 
there  should  accompany  the  return  certificates  of  architects  or 
engineers  showing  the  percentage  of  completion  during  the  tax- 
able year  of  the  entire  work  to  be  performed  under  the  contract. 
There  should  be  deducted  from  such  gross  income  all  expendi- 
tures made  during  the  taxable  year  on  account  of  the  contract, 
account  being  taken  of  the  material  and  supplies  on  hand  at  the 
beginning  and  end  of  the  taxable  period  for  use  in  connection 
with  the  work  under  the  contract  but  not  yet  so  applied.  If,  upon 
completion  of  a  contract,  it  is  found  that  the  taxable  net  income 
arising  thereunder  has  not  been  clearly  reflected  for  any  year  or 
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years,  the  State  Treasurer  may  permit  or  require  an  amended 
return. 

(h)  Gross  income  may  be  reported  for  the  taxable  year  in 
which  the  contract  is  finally  completed  and  accepted  if  the  tax- 
payer elects  as  a  consistent  practice  so  to  treat  such  income,  pro- 
vided such  method  clearly  reflects  the  net  income.  If  this  method 
is  adopted  there  should  be  deducted  from  gross  income  all  ex- 
penditures during  the  life  of  the  contract  which  are  properly  allo- 
cated thereto,  taking  into  consideration  any  material  and  supplies 
charged  to  the  work  under  the  contract  but  remaining  on  hand 
at  the  time  of  completion. 

A  taxpayer  may  change  his  method  of  accovinting  to  accord 
with  paragraph  (a)  or  (b)  of  this  article  only  after  permission  is 
secured  from  the  State  Treasurer. 

Sec.  9.  Installment  sales. — (a)  Dealers  in  personal  prop- 
erty.— Under  regulations  of  the  State  Treasurer,  a  person  who 
regularly  sells  or  otherwise  disposes  of  personal  property  on  the 
installment  plan  may  return  as  income  therefrom  in  any  taxable 
year  that  proportion  of  the  installment  payments  actually  re- 
ceived in  the  taxable  year  which  the  gross  profit  realized  or  to 
be  realized  when  payment  is  completed,  bears  to  the  total  con- 
tract price. 

(b)  Sales  of  realty  and  casual  sales  of  personalty. — In  the 

case  (1)  of  a  casual  sale  or  other  casual  disposition  of  personal 
property  (other  than  property  of  a  kind  which  would  properly  be 
included  in  the  inventory  of  the  taxpayer  if  on  hand  at  the  close 
of  the  taxable  year),  for  a  price  exceeding  $1,000,  or  (2)  of  a  sale 
or  other  disposition  of  real  property,  if  in  either  case  the  initial 
payments  do  not  exceed  30  per  cent  of  the  selling  price,  the  in- 
come may,  under  regulations  of  the  State  Treasurer,  be  returned 
on  the  basis  and  in  the  manner  above  prescribed  in  subsection 
(a).  As  used  in  this  section  the  term  "initial  payments"  means 
the  payments  received  in  cash  or  property  other  than  evidences 
of  indebtedness  of  the  purchaser  during  the  taxable  period  in 
which  the  sale  or  otiier  disposition  is  made. 

(c)  Change  from  accrual  to  installment  basis. — If  a  tax- 
payer entitled  to  the  benefits  of  sub-section  (a)  elects  for  any 
taxable  year  to  report  his  net  income  on  the  installment  basis, 
then  in  computing  his  income  for  the  year  of  change  or  any  sub- 
sequent year,  amounts  actually  received  during  any  such  year  on 
account  of  sale  or  other  dispositions  of  property  made  in  any 
prior  year  shall  not  be  excluded. 

(d)  Gain  or  loss  upon  disposition  of  installment  obliga- 
tions.— If  an  installment  obligation  is  satisfied  at  other  than  its 
face  value,  or  distributed,  transmitted,  sold  or  otherwise  disposed 
of,  gain  or  loss  shall  result  to  the  extent  of  the  difiference  between 
the  basis  of  the  obligation  and  (1)  in  the  case  of  satisfaction  at 
other  than  face  value  or  a  sale  or  exchange,  the  amount  realized, 
or  (2)  in  case  of  a  distribution,  transmission,  or  disposition  other- 
wise than  by  sale  or  exchange,  the  fair  market  value  of  the  obli- 
gation at  the  time  of  such  distribution,  transmission,  or  dispo- 
sition. Any  gain  or  loss  so  resulting  shall  be  considered  as 
resulting  from  the  sale  or  exchange  of  the  property  in  respect  of 
which  the  installment  obligation  was  received.  The  basis  of  the 
obligation  shall  be  the  excess  of  the  face  value  of  the  obligation 
over  an  amount  equal  to  the  income  which  would  be  returnable 
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were  the  obligation  satisfied  in  full.  This  subsection  shall  not 
apply  to  the  transmission  at  death  of  installment  obligations  if 
there  is  filed  with  the  State  Treasurer,  at  such  time  as  it  may  by 
regulation  prescribe,  a  bond  in  such  amount  and  with  such  sure- 
ties as  the  State  Treasurer  may  deem  necessary,  conditioned 
upon  the  return  as  income,  by  the  person  receiving  any  payment 
on  such  obligations,  of  the  same  proportion  of  such  payment  as 
would  be  returnable  as  income  by  the  decedent  if  he  had  lived 
and  had  received  such  payment. 

Art.  9.  In  general. — It  is  contemplated  under  the  Act  that 
taxpayers  regularly  engaged  in  business  prior  to  the  basic  date 
have  adopted,  in  certain  instances,  methods  of  accounting  pecu- 
liar to  the  nature  of  the  business,  such  as  dealers  in  property 
disposing  of  such  property  under  terms  of  sale  or  lease  based  on 
installment  collections,  and  the  Act  provides  that  any  basis  of 
accounting  regularly  employed  shall  be  followed.  (See  section 
8(a).)  In  the  case  of  dealers  in  property,  regularly  leasing  or 
selling  such  property,  the  election  by  such  taxpayer  so  operating 
is  to  permit  of  taxation  not  upon  the  lease  or  sale  transaction,  but 
upon  the  percentage  of  profit  involved  in  each  collection  in  the 
year  of  such  collection. 

Art.  9-1.    Sale  of  personal  property  on  installment  plan. — 

Dealers  in  personal  property  ordinarily  sell  either  for  cash  or  on 
the  personal  credit  of  the  purchaser  or  on  the  installment  plan. 
Dealers  who  sell  on  the  installment  plan  usually  adopt  one  of 
four  ways  of  protecting  themselves  in  case  of  default — 

(a)  By  an  agreement  that  title  is  to  remain  in  the  vendor 
until  the  purchaser  has  completely  performed  his  part  of  the 
transaction ; 

(b)  By  a  form  of  contract  in  which  title  is  conveyed  to  the 
purchaser  immediately,  but  subject  to  a  lien  for  the  unpaid  por- 
tion of  the  selling  price ; 

(c)  By  a  present  transfer  of  title  to  the  purchaser,  who  at 
the  saine  time  executes  a  reconveyance  in  the  form  of  a  chattel 
mortgage  to  the  vendor ;  or 

(d)  By  conveyance  to  a  trustee  pending  performance  of  the 
contract  and  subject  to  its  provisions. 

The  general  purpose  and  el¥ect  being  the  saine  in  all  of  these 
cases,  the  same  rule  is  uniformly  applicable.  The  general  rule 
prescribed  is  that  a  person  who  regularly  sells  or  otherwise  dis- 
poses of  personal  property  on  the  installment  plan,  whether  or 
not  title  remains  in  the  vendor  until  the  property  is  fully  paid  for, 
may  return  as  income  therefrom  in  any  taxable  year  that  propor- 
tion of  the  installment  payments  actually  received  in  that  year 
which  the  total  or  gross  profit  (that  is,  sales  less  cost  of  goods 
sold)  realized  or  to  be  realized  when  the  property  is  paid  for,  bears 
to  the  total  contract  price.  Thus  the  income  of  a  dealer  in  personal 
property  on  the  installment  plan  may  be  ascertained  by  taking  as 
income  that  proportion  of  the  total  payments  received  in  the  tax- 
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able  year  from  installment  sales  (such  payments  being  allocated 
to  the  year  against  the  sales  of  which  they  apply)  which  the  total, 
or  gross  profit  realized  or  to  be  realized  on  the  total  installment 
sales  made  during  each  year  bears  to  the  total  contract  price  of 
all  such  sales  made  during  that  respective  year.  No  payments 
received  in  the  taxable  year  shall  be  excluded  in  computing  the 
amount  of  income  to  be  returned  on  the  ground  that  they  were 
received  under  a  sale  the  total  profit  from  which  was  returned  as 
income  during  a  taxable  year  or  years  prior  to  the  change  by  the 
taxpayer  to  the  installment  basis  of  returning  income.  Deduct- 
ible items  are  not  to  be  allocated  to  the  years  in  which  the  profits 
from  the  sales  of  a  particular  year  are  to  be  returned  as  income, 
but  must  be  deducted  for  the  taxable  year  in  which  the  items 
are  "paid  or  incurred"  or  "paid  or  accrued,"  as  provided  by  sec- 
tions 1(8)  and  8(b).  A  dealer  who  desires  to  compute  his  income 
on  the  installment  basis  shall  maintain  books  of  account  in  such 
a  manner  as  to  enable  an  accurate  computation  to  be  made  on 
such  basis  in  accordance  with  the  provisions  of  this  article. 

The  income  from  a  casual  sale  or  other  casual  disposition  of 
personal  property  (other  than  property  of  a  kind  which  should 
properly  be  included  in  inventory)  may  be  reported  on  the  in- 
stallment basis  only  if  (1)  the  sale  price  exceeds  $1,000  and  (2) 
the  initial  payments  do  not  exceed  30  per  cent  of  the  selling  price. 

If  for  any  reason  the  purchaser  defaults  in  any  of  his  pay- 
ments, and  the  vendor  returning  income  on  the  installment  basis 
repossesses  the  property,  the  entire  amount  received  in  install- 
ment payments  and  retained  by  the  vendor,  less  the  sum  of  the 
profits  previously  returned  as  income  and  an  amount  represent- 
ing proper  allowance  for  damage  and  use,  if  any,  will  be  income 
of  the  vendor  for  the  year  in  which  the  property  is  repossessed, 
and  the  property  repossessed  must  be  carried  on  the  books  of 
the  vendor  at  its  original  cost,  less  proper  allowance  for  damage 
and  use,  if  any. 

If  the  vendor  subsequently  chooses  as  a  matter  of  consistent 
practice  to  return  the  income  from  installment  sales  on  the 
straight  accrual  or  cash  receipts  and  disbursements  basis,  such  a 
course  is  permissible,  upon  approval  of  the  State  Treasurer. 

If  an  installment  obligation  is  satisfied,  or  otherwise  disposed 
of,  gain  or  loss  may  result  therefrom  and  must  be  determined  in 
accordance  with  section  9(d)  and  article  9-5. 

Art.  9-2.    Sale  of  real  property  involving  deferred  payments. 

— Under  section  9,  deferred-payment  sales  of  real  property  in- 
clude (a)  agreements  of  purchase  and  sale  which  contemplate 
that  a  conveyance  is  not  to  be  made  at  the  outset,  but  only  after 
all  or  a  substantial  portion  of  the  selling  price  has  been  paid, 
and  (b)  sales  in  which  there  is  an  immediate  transfer  of  title,  the 
vendor  being  protected  by  a  mortgage  or  other  lien  as  to  deferred 
payments.    Such  sales,  either  under  (a)  or  (b),  fall  into  two 
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classes  when  considered  with  respect  to  the  terms  of  sale,  as 
follows : 

(1)  Sales  of  property  on  the  installment  plan,  that  is,  sales 
in  which  the  payments  received  in  cash  or  property  other  than 
evidences  of  indebtedness  of  the  purchaser  during  the  taxable 
year  in  which  the  sale  is  made  do  not  exceed  30  per  cent  of  the 
selling  price ; 

(2)  Deferred-payment  sales  not  on  the  installment  plan, 
that  is,  sales  in  which  the  payments  received  in  cash  or  property 
other  than  evidences  of  indebtedness  of  the  purchaser  during  the 
taxable  year  in  which  the  sale  is  made  exceed  30  per  cent  of  the 
selling  price. 

In  the  sale  of  mortgaged  property  the  amount  of  the  mort- 
gage, whether  the  property  is  merely  taken  subject  to  the  mort- 
gage or  whether  the  mortgage  is  assumed  by  the  purchaser,  shall 
be  included  as  a  part  of  the  "selling  price,"  but  the  amount  of  the 
mortgage,  to  the  extent  it  does  not  exceed  the  basis  to  the  vendor 
of  the  property  sold,  shall  not  be  considered  as  a  part  of  the  "ini- 
tial payments"  or  of  the  "total  contract  price,"  as  those  terms  are 
used  in  section  9,  in  articles  9-1  and  9-3,  and  in  this  article.  The 
term  "initial  payments"  does  not  include  amounts  received  by  the 
vendor  in  the  year  of  sale  from  the  disposition  to  a  third  person 
of  notes  given  by  the  vendee  as  part  of  the  purchase  price  which 
are  due  and  payable  in  subsequent  years.  Commissions  and  other 
selling  expenses  paid  or  incurred  by  the  vendor  are  not  to  be 
deducted  or  taken  into  account  in  determining  the  amount  of  the 
"initial  payments,"  the  "total  contract  price,"  or  the  "selling 
price."  The  term  "initial  payments"  contemplates  at  least  one 
other  payment  in  addition  to  the  initial  payment.  If  the  entire 
purchase  price  is  to  be  paid  in  a  lump  sum  in  a  later  year,  there 
being  no  payment  during  the  first  year,  the  income  may  not  be 
returned  on  the  installment  basis.  Income  may  not  be  returned 
on  the  installment  basis  where  no  payment  in  cash  or  property, 
other  than  evidences  of  indebtedness  of  the  purchaser,  is  received 
during  the  first  year,  the  purchaser  having  promised  to  make  two 
or  more  payments  in  later  years. 

Art.  9-3.    Sale  of  real  property  on  installment  plan. — In 

transactions  included  in  class  (1)  in  article  9-2  the  vendor  may 
return  as  income  from  such  transactions  in  any  taxable  year  that 
proportion  of  the  installment  payments  actually  received  in  that 
year  which  the  total  profit  realized  or  to  be  realized  when  the 
property  is  paid  for  bears  to  the  total  contract  price. 

If  the  vendor  has  retained  title  to  the  property  and  the  pur- 
chaser defaults  in  any  of  his  payments,  and  the  vendor  repos- 
sesses the  property,  the  difference  between  (1)  the  entire  amount 
of  the  payments  actually  received  on  the  contract  and  retained 
by  the  vendor  plus  the  fair  market  value  at  the  time  of  reposses- 
sion of  fixed  improvements  placed  on  the  property  by  the  pur- 
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chaser  and  (2)  the  sum  of  the  profits  previously  returned  as 
income  in  connection  therewith  and  an  amount  representing, 
what  would  have  been  a  proper  adjustment  for  exhaustion,  wear 
and  tear,  obsolescence,  amortization,  and  depletion  of  the  prop- 
erty for  the  period  during  which  the  property  was  in  the  hands 
of  the  purchaser  had  the  sale  not  been  made,  will  constitute  gain 
or  loss,  as  the  case  may  be,  to  the  vendor  for  the  year  in  which 
the  property  is  repossessed,  and  the  basis  of  the  property  in  the 
hands  of  the  vendor  will  be  the  original  basis  at  the  time  of  the 
sale  plus  the  fair  market  value  at  the  time  of  repossession,  of 
fixed  improvements  placed  on  the  property  by  the  purchaser.  If 
the  vendor  has  previously  transferred  title  to  the  purchaser,  and 
the  purchaser  defaults  in  any  of  his  payments  and  the  vendor 
reacquires  the  property,  such  reacquisition  shall  be  regarded  as 
a  transfer  by  the  vendor,  in  exchange  for  the  property,  of  such  of 
the  purchaser's  obligations  as  are  applied  by  the  vendor  to  the 
purchase  or  bid  price  of  the  property.  Such  an  exchange  will  be 
regarded  as  having  resulted  in  the  realization  by  the  vendor  of 
gain  or  loss,  as  the  case  may  be,  for  the  year  of  reacquisition, 
measured  by  the  diflference  between  the  fair  market  value  of  the 
property  reacquired,  including  the  fair  market  value  of  fixed 
improvements  placed  on  the  property  by  the  purchaser,  and  the 
basis  in  the  hands  of  the  vendor  of  the  obligations  of  the  pur- 
chaser which  were  applied  by  the  vendor  to  the  purchaser  of  bid 
price  on  the  property.  The  basis  in  the  hands  of  the  vendor  of 
the  obligations  of  the  purchaser  so  applied  will  be  the  excess  of 
the  face  value  of  the  obligations  over  an  amount  equal  to  the 
income  which  would  be  returnable  were  the  obligations  satisfied 
in  full.  The  fair  market  value  of  the  property  reacquired  shall  be 
presumed  to  be  the  amount  for  which  it  is  bid  in  by  the  vendor 
in  the  absence  of  clear  and  convincing  proof  to  the  contrary.  If 
the  property  reacquired  is  subsequently  sold,  the  basis  for  deter- 
mining gain  or  loss  is  the  fair  market  value  of  the  property  at 
the  date  of  reacquisition,  including  the  fair  market  value  of  the 
fixed  improvements  placed  on  the  property  by  the  purchaser. 

If  the  vendor  subsequently  chooses  as  a  matter  of  consistent 
practice  to  return  the  income  from  installment  sales  on  the 
straight  accrual  or  cash  receipts  and  disbursemetits  basis,  such  a 
course  is  permissible  with  the  approval  of  the  State  Treasurer; 
and  the  sales  will  be  treated  as  deferred-payment  sales  not  on  the 
installment  plan. 

Art.  9-4.  Deferred-payment  sale  of  real  property  not  on 
installment  plan. — In  transactions  included  in  class  (2)  in  article 
9-2,  the  obligations  of  the  purchaser  received  by  the  vendor  are 
to  be  considered  as  the  equivalent  of  cash  to  the  amount  of  their 
fair  market  value  in  ascertaining  the  profit  or  loss  from  the  trans- 
action. 

If  the  vendor  has  retained  title  to  the  property  and  the  pur- 
chaser defaults  in  any  of  his  payments,  and  the  vendor  repos- 
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sesses  the  property,  the  difference  between  (1)  the  entire  amount 
of  the  payments  actually  received  on  the  contract  and  retained 
by  the  vendor  plus  the  fair  market  value  at  the  time  of  repos- 
session of  fixed  improvements  placed  on  the  property  by  the  pur- 
chaser and  (2)  the  sum  of  the  profits  previously  returned  as  in- 
come in  connection  therewith  and  an  amount  representing  what 
would  have  been  a  proper  adjustment  for  exhaustion,  wear  and 
tear,  obsolescence,  amortization,  and  depletion  of  the  property 
during  the  period  the  property  was  in  the  hands  of  the  purchaser 
had  the  sale  not  been  made  will  constitute  gain  or  loss,  as  the 
case  may  be,  to  the  vendor  for  the  year  in  which  the  property  is 
repossessed,  and  the  basis  of  the  property  in  the  hands  of  the 
vendor  will  be  the  original  basis  at  the  time  of  the  sale  plus  the 
fair  market  value  at  the  time  of  repossession,  of  fixed  improve- 
ments placed  on  the  property  by  the  purchaser. 

If  the  vendor  has  previously  transferred  title  to  the  pur- 
chaser, and  the  purchaser  defaults  in  any  of  his  payments  and 
the  vendor  reacquires  the  property,  such  reacquisition  shall  be 
regarded  as  a  transfer  by  the  vendor,  in  exchange  for  the  prop- 
erty, of  such  of  the  purchaser's  obligations  as  are  applied  by  the 
vendor  to  the  purchase  or  bid  price  of  the  property.  Such  an 
exchange  will  be  regarded  as  having  resulted  in  the  realization 
by  the  vendor  of  gain  or  loss,  as  the  case  may  be,  for  the  year  of 
reacquisition,  measured  by  the  difference  between  the  fair  market 
value  of  the  property  reacquired,  including  the  fair  market  value 
of  fixed  improvements  placed  on  the  property  by  the  purchaser, 
and  the  basis  in  the  hands  of  the  vendor  of  the  obligations  of  the 
purchaser  (generally,  the  fair  market  value  thereof  which  was 
previously  recognized  in  computing  income)  which  were  applied 
by  the  vendor  to  the  purchase  or  bid  price  of  the  property.  The 
fair  market  value  of  the  property  reacquired  shall  be  presumed  to 
be  the  amount  for  which  it  is  bid  in  by  the  vendor  in  the  absence 
of  clear  and  convincing  proof  to  the  contrary.  If  the  property 
reacquired  is  subsequently  sold,  the  basis  for  determining  gain 
or  loss  is  the  fair  market  value  of  the  property  at  the  date  of  re- 
acquisition including  the  fair  market  value  of  the  fixed  improve- 
ments placed  on  the  property  by  the  purchaser. 

If  the  obligations  received  by  the  vendor  have  no  fair  market 
value,  the  payments  in  cash  or  other  property  having  a  fair  mar- 
ket value  shall  be  applied  against  and  reduce  the  basis  of  the 
property  sold,  and,  if  in  excess  of  such  basis,  shall  be  taxable  to 
the  extent  of  the  excess.  Gain  or  loss  is  realized  when  the  obli- 
gations are  disposed  of  or  satisfied,  the  amount  being  the  diflPer- 
ence  between  the  reduced  basis  as  provided  above  and  the  amount 
realized  therefor.  Only  in  rare  and  extraordinary  cases  does 
property  have  no  fair  market  value. 

Art.  9-5.  Gain  or  loss  upon  disposition  of  installment  obli- 
gations.— The  entire  amount  of  gain  or  loss  resulting  from  the 
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disposition  or  satisfaction  of  installment  obligations,  computed 
in  accordance  with  section  9(d),  is  recognized  under  the  Act,- 
unless  the  disposition  is  within  one  of  the  exceptions  made  by  the 
Act. 

The  application  of  sub-section  (d)  of  section  9  may  be  illus- 
trated by  the  following  examples  : 

Example  (1):  In  1938  the  M  Corporation  sold  a  piece  of 
unimproved  real  estate  to  B  for  $20,000.  The  company  acquired 
the  property  in  1926  at  a  cost  of  $10,000.  During  1938  the  com- 
pany received  $5,000  cash  and  vendee's  notes  for  the  remainder 
of  the  selling  price,  or  $15,000,  payable  in  subsequent  years.  In 
1940,  before  the  vendee  made  any  further  payments,  the  company 
sold  the  notes  for  $13,000  in  cash.  The  corporation  makes  its 
returns  on  the  calendar  year  basis.    The  income  to  be  reported 


for  1940  is  $5,500,  computed  as  follows  : 

Proceeds  of  sale  of  notes  $13,000 

Selling  price  of  property  $20,000 

Cost  of  property   10,000 

Total  profit  $10,000 

Total  contract  price   20,000 

Per  cent  of  profit,  or  proportion  of  each  payment 
returnable  as  income,  $10,000  divided  by  $20,000, 

50  per  cent  face  value  of  notes   15,000 

Amount  of  income  returnable  were  the  notes  sat- 
isfied in  full,  50  per  cent  of  $15,000   7,500 

Excess  of  face  value  of  notes  over  amount  of  in- 
come returnable  were  the  notes  satisfied  in  full.  ..  7,500 

Taxable  income  to  be  reported  for  1940  $  5,500 


In  the  case  of  an  individual,  as  it  would  apply  to  the  example 
of  corporation  M  above,  see  section  15  for  percentage  limitations. 

In  the  case  of  decedents  who  die  possessed  of  installment 
obligations,  no  gain  on  account  of  the  transmission  at  death  of 
such  obligations  is  required  to  be  reported  as  income  in  the  return 
of  the  decedent  for  the  year  of  his  death,  if  the  executor  or  admin- 
istrator of  the  estate  of  the  decedent  or  any  of  the  next  of  kin  or 
legatees  files  with  the  State  Treasurer  a  bond  in  an  amount  not 
less  than  the  amount  by  which  the  tax  of  the  decedent  for  the 
year  of  his  death  would  have  been  increased  had  no  such  bond 
been  filed.  The  bond  shall  be  conditioned  upon  the  return  as 
income,  by  any  person  receiving  any  payment  in  satisfaction  of 
such  obligations,  of  the  same  proportion  of  such  payment  as 
would  be  returnable  as  income  by  the  decedent  if  he  had  lived 
and  had  received  such  payment.  The  bond  shall  be  subject  to 
the  approval  of  the  State  Treasurer  and  must  be  filed  at  the  time 
of  filing  the  return  of  the  decedent  for  the  year  of  his  death. 


Income  Tax  Regulations 


75 


See  sections  15  and  15(d)  as  to  the  limitation  on  capital 
losses  sustained  by  corporations  and  the  limitation  as  to  both 
capital  gains  and  capital  losses  of  individuals. 

X.  INVENTORIES 

Sec.  10.  Inventories. — Whenever  in  the  opinion  of  the 
State  Treasurer  the  use  of  inventories  is  necessary  in  order 
clearly  to  determine  the  income  of  any  taxpayer,  inventories 
shall  be  taken  upon  such  basis  as  the  State  Treasurer  may  pre- 
scribe as  conforming  as  nearly  as  may  be  to  the  best  accounting 
practice  in  the  trade  or  business  and  as  most  clearly  reflecting 
the  income. 

Art.  10.  Inventories  generally. — In  order  to  reflect  net  in- 
come correctly,  inventories  at  the  beginning  and  end  of  each 
taxable  year  are  necessary  in  every  case  in  which  the  production, 
purchase,  or  sale  of  commodities  or  merchandise  is  an  income- 
producing  factor.  The  inventory  should  include  raw  materials 
and  supplies  on  hand  that  have  been  acquired  for  sale,  consump- 
tion, or  use  in  the  productive  processes,  together  with  all  finished 
or  partly  finished  goods.  Only  merchandise,  title  to  which  is 
vested  in  the  taxpayer,  should  be  included  in  the  inventory.  Ac- 
cordingly, the  seller  should  include  in  his  inventory  goods  under 
contract  for  sale  but  not  yet  segregated  and  applied  to  the  con- 
tract and  goods  out  upon  consignment,  but  should  exclude  from 
inventory  goods  sold,  title  to  which  has  passed  to  the  purchaser. 
A  purchaser  should  include  in  inventory  merchandise  purchased, 
title  to  which  has  passed  to  him,  although  such  merchandise  is  in 
transit  or  for  other  reasons  has  not  been  reduced  to  physical 
possession,  but  should  not  include  goods  ordered  for  future  deliv- 
ery, transfer  of  title  to  which  has  not  yet  been  effected.  Inven- 
tory rules  cannot  be  uniform  but  trade  customs  coming  within 
the  scope  of  the  best  accounting  practices  in  a  particular  trade  or 
business  will  be  recognized  if  such  practices  clearly  reflect  the 
income.  The  proper  inventory  practices  of  a  taxpayer  must  be 
consistent  from  year  to  year. 

In  general,  the  basis  to  be  adopted  in  valuing  inventories 
should  be:  (1)  the  cost;  or  (2)  cost  or  market,  whichever  is 
lower.  A  disclosure  of  the  method  employed  'must  be  made. 
Whichever  basis  is  adopted  by  the  taxpayer  for  the  first  taxable 
year  or  in  any  initial  return,  is  controlling  for  all  subsequent 
years,  unless  permission  to  change  the  basis  is  granted  by  the 
State  Treasurer.  Such  permission  will  not  be  granted  unless 
corresponding  adjustments  are  made  in  preceding  inventories. 
If  a  taxpayer  maintains  book  inventories  in  accordance  with  his 
accounting  system,  the  balance  shown  on  the  books  should  be 
verified  by  actual  physical  inventories  at  reasonable  intervals 
and  adjusted  to  conform  therewith.  Inventory  records  must  be 
preserved  and  kept  available  for  inspection,  etc. 
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Art.  10-1.  Inventories  by  dealers  in  securities. — A  dealer 
who  consistently  values  unsold  securities  in  his  regular  books  of 
account  either  (1)  at  cost,  (2)  at  cost  or  market,  whichever  is 
lower,  or  (3)  at  market  value,  may  make  his  return  upon  the 
basis  used  in  his  accounts,  provided  a  disclosure  of  the  method 
employed  is  attached  to  the  return  and  that  all  securities  are 
consistently  valued  upon  the  same  basis  in  subsequent  years. 

A  dealer  in  securities  is  a  merchant  of  securities,  whether  an 
individual,  partnership  or  corporation,  having  an  established 
place  of  business  and  regularly  engaged  in  the  purchase  of  securi- 
ties and  their  resale  to  customers.  Taxpayers  who  trade  in  secur- 
ities for  investment  or  speculation  are  not  dealers  in  securities. 

Art.  10-2.  Inventories  of  live  stock  raisers  and  other  farm- 
ers.— Farmers  may  change  the  basis  of  their  returns  from  that 
of  receipts  and  disbursements  to  that  of  an  inventory  basis,  pro- 
vided adjustments  are  made  in  accordance  with  one  of  the  two 
methods  outlined  in  (1)  and  (2)  below.  It  is  optional  with  the 
taxpayer  which  method  is  used,  but,  having  elected  one  method, 
the  option  so  exercised  will  be  binding  upon  the  taxpayer,  and 
he  will  be  precluded  from  filing  amended  returns  upon  the  basis 
of  the  other  method. 

(1)  Opening  and  closing  inventories  shall  be  used  for  the 
year  in  which  the  change  is  made.  There  should  be  included  in 
the  opening  inventory  all  farm  products  (including  live  stock) 
purchased  or  raised  which  were  on  hand  at  the  date  of  the  inven- 
tory;  and  there  must  be  submitted  with  the  return  for  the  current 
taxable  year  an  adjustment  sheet  for  the  preceding  taxable  year 
based  on  the  inventory  method,  upon  the  amount  of  which  adjust- 
ment the  tax  shall  be  assessed  and  paid  (if  any  be  due)  at  the 
rate  of  tax  in  effect  for  that  year.  Ordinarily,  an  adjustment 
sheet  for  the  preceding  year  will  be  sufficient,  but  if,  in  the  opin- 
ion of  the  State  Treasurer,  such  adjustment  is  not  sufficient 
clearly  to  reflect  income,  adjustments  for  earlier  years  may  be 
accepted  or  required.  Where  it  is  impossible  to  render  complete 
inventories  for  the  preceding  year  or  years,  the  State  Treasurer 
will  accept  estimates  which,  in  their  opinion,  substantially  reflect 
the  income  on  the  inventory  basis  for  such  preceding  year  or 
years ;  but  inventories  must  not  include  real  estate,  buildings, 
permanent  improvements,  or  any  other  assets  subject  to  depre- 
ciation. 

(2)  No  adjustment  sheets  will  be  required,  but  the  net  in- 
come for  the  taxable  year  in  which  the  change  is  made  must  be 
computed  without  deducting  from  the  sum  of  the  closing  inven- 
tory and  the  sales  and  other  receipts,  the  inventory  of  live  stock, 
crops,  and  products  at  the  beginning  of  the  year;  provided,  how- 
ever— 

(a)  That  if  any  live  stock,  grain,  or  other  property  on  hand 
at  the  beginning  of  the  taxable  year  has  been  purchased  and  the 
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cost  thereof  not  charged  to  expense,  only  the  difTercnce  between 
the  cost  and  the  selling  price  should  be  reported  as  income  for  the 
year  in  which  sold  ; 

(h)  Bnt  if  the  cost  of  such  property  has  been  charged  to 
expense  for  a  previous  year,  the  entire  amount  received  must  be 
reported  as  income  for  the  year  in  which  sold. 

Because  of  the  difficulty  of  ascertaining  actual  cost  of  live 
stock  and  other  farm  products,  farmers  who  render  their  returns 
upon  an  inventory  basis  may  value  their  inventories  according  to 
the  "farm-price  method,"  which  provides  for  the  valuation  of 
inventories  at  market  price  less  cost  of  marketing.  If  the  use  of 
the  "farm-price  method"  of  valuing  inventories  for  any  taxable 
year  involves  a  change  in  method  of  valuing  inventories  from  that 
employed  in  prior  years,  permission  for  such  change  shall  first 
be  secured  from  the  State  Treasurer,  and  the  opening  inA^entory 
for  the  taxable  year  in  which  the  change  is  made  should  be 
brought  in  at  the  same  value  as  the  closing  inventory  for  the 
preceding  taxable  year.  If  such  valuation  of  the  opening  inven- 
tory for  the  taxable  year  in  which  the  change  is  made  results  in 
an  abnormally  large  income  for  that  year,  there  may  be  submitted 
with  the  return  for  such  taxable  year  an  adjustment  statement 
for  the  preceding  year  based  on  the  "farm-price  method"  of  valu- 
ing inventories,  upon  the  amount  of  which  adjustments  the  tax, 
if  any  be  due,  shall  be  assessed  and  paid  at  the  rate  of  tax  in 
effect  for  such  preceding  year.  If  an  adjustment  for  the  preceding 
year  is  not.  in  the  opinion  of  the  State  Treasurer,  sufficient  clearly 
to  reflect  income,  adjustment  sheets  for  prior  years  may  be  ac- 
cepted or  required. 

Where  returns  have  been  made  in  which  the  taxable  net 
income  has  been  computed  upon  incomplete  inventories,  the  ab- 
normality should  be  corrected  by  submitting,  with  the  return  for 
the  current  taxable  year,  a  statement  for  the  preceding  year  in 
which  such  adjustments  shall  be  made  as  are  necessary  to  bring 
the  closing  inventory  for  the  preceding  year  into  agreement  with 
the  opening  complete  inventory  for  the  current  taxable  year.  If 
necessary  clearly  to  reflect  income,  similar  adjustments  may  be 
made  as  at  the  beginning  of  the  preceding  year  or  years,  and  the 
tax,  if  any  be  due,  shall  be  assessed  and  paid  at  the  rate  of  tax  in 
effect  for  such  year  or  years. 

Art.  10-3.    Inventories  of  miners  and  manufacturers. — A 

taxpayer  engaged  in  mining  or  manufacturing  who,  by  a  single 
process  or  uniform  series  of  processes,  derives  a  product  of  two 
or  more  kinds,  sizes,  or  grades,  the  unit  cost  of  which  is  substan- 
tially alike,  and  who  in  conformity  to  a  recognized  trade  practice 
allocates  an  amount  of  cost  to  each  kind,  size,  or  grade  or  prod- 
uct, which  in  the  aggregate  will  absorb  the  total  cost  of  produc- 
tion, may,  with  the  consent  of  the  State  Treasurer,  use  such  allo- 
cated cost  as  a  basis  for  pricing  inventories,  provided  such  alio- 
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cation  bears  a  reasonable  relation  to  the  respective  selling  values 
of  the  different  kinds  of  product. 

XI.    GAIN  OR  LOSS— RECOGNITION,  BASIS, 
DETERMINATION 

Sec.  11(a).  Recognition  of  gain  or  loss — Computation  of 
gain  or  loss. — (1)  The  gain  from  the  sale  or  other  disposition 
of  property  shall  be  the  excess  of  the  amount  realized  therefrom 
over  the  adjusted  basis  provided  in  section  12(b)  for  determin- 
ing gain,  and  the  loss  shall  be  the  excess  of  the  adjusted  basis 
provided  in  such  section  for  determining  loss  over  the  amount 
realized. 

(2)  Amount  realized. — The  amount  realized  from  the  sale 
or  other  disposition  of  property  shall  be  the  sum  of  any  money 
received  plus  the  fair  market  value  of  the  property  (other  than 
money)  received. 

(3)  Recognition  of  gain  or  loss. — In  the  case  of  a  sale  or 
exchange,  the  extent  to  which  the  gain  or  loss  determined  under 
this  section  shall  be  recognized  for  the  purposes  of  this  Act,  shall 
be  determined  under  the  provisions  of  subsection  11(b). 

Art.  ll(a)-l.  Computation  of  gain  or  loss. — Except  as  oth- 
erwise provided,  the  Act  regards  as  income  or  as  loss  sustained, 
the  gain  or  loss  realized  from  the  conversion  of  property  into 
cash,  or  from  the  exchange  of  property  for  other  property  differ- 
ing materially  either  in  kind  or  in  extent.  The  amount  realized 
from  a  sale  or  other  disposition  of  property  is  the  sum  of  any 
money  received  plus  the  fair  market  value  of  any  property  which 
is  received.  The  fair  market  value  of  property  is  a  question  of 
fact,  but  only  in  rare  and  extraordinary  cases  will  property  be 
considered  to  have  no  fair  market  value.  The  general  method  of 
computing  such  gain  or  loss  is  prescribed  by  section  11,  which 
contemplates  that  from  the  amount  realized  upon  the  sale  or 
exchange  there  shall  be  withdrawn  a  sum  sufficient  to  restore  the 
adjusted  basis  prescribed  by  section  12(b)  (i.  e.,  the  cost  or  other 
basis  provided  by  section  12(a),  adjusted  for  receipts,  expendi- 
tures, losses,  allowances,  and  other  iteins  chargeable  against  and 
applicable  to  such  cost  or  other  basis).  The  amount  which  re- 
mains after  the  adjusted  basis  has  been  restored  to  the  taxpayer 
constitutes  the  realized  gain.  If  the  amount  realized  upon  the 
sale  or  exchange  is  insufficient  to  restore  to  the  taxpayer  the 
adjusted  basis  of  the  property,  a  loss  is  sustained  in  the  amount 
of  the  insufficiency.  The  basis  may  be  different  depending  upon 
whether  gain  or  loss  is  being  computed. 

Even  though  property  is  not  sold  or  otherwise  disposed  of, 
gain  (includible  in  gross  income  under  section  4  as  "gains  or 
profits  and  income  derived  from  any  source  whatever")  is  real- 
ized if  the  sum  of  all  the  amounts  received  which  are  required  by 
section  12(b)  to  be  applied  against  the  basis  of  the  property 
exceeds  such  basis.  On  the  other  hand,  a  loss  is  not  ordinarily 
sustained  prior  to  the  sale  or  other  disposition  of  the  property, 
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tor  the  reason  that  until  such  sale  or  other  disposition  occurs 
there  remains  the  possibility  that  the  taxpayer  may  recover  or 
recoup  the  adjusted  basis  of  the  property.  Until  some  identifiable 
event  fixes  the  actual  sustaining  of  a  loss  and  the  amount  thereof 
the  Act  takes  no  account  of  it.  The  provisions  of  this  paragraph 
may  be  illustrated  by  the  following  example: 

Example:  A  purchased  certain  shares  of  stock  subsequent 
to  June  30,  1937,  for  $10,000.  On  January  1,  1938,  A's  adjusted 
basis  for  the  stock  had  been  reduced  to  $1,000,  by  reason  of 
receipts  and  distributions  described  in  section  12(b)(1)  (A)  and 
(D).  He  received  in  1938  a  further  distribution  of  $5,000,  being 
a  distribution  described  in  section  12(b)(1)  (D).  This  distribu- 
tion applied  against  the  adjusted  basis  as  required  by  section 
12(b)(1)  (D)  exceeds  that  basis  by  $4,000.  The  amount  of  the 
excess,  namely,  $4,000,  is  a  gain  realized  by  A  in  1938,  includible, 
as  a  gain  from  the  stock,  in  gross  income  in  his  return  for  that 
calendar  year.  In  computing  gain  from  the  stock,  as  in  adjusting 
basis,  no  distinction  is  made  between  items  of  receipts  or  distri- 
butions described  in  section  12(b).  If  A  sells  the  stock  in  1939 
for  $5,000,  he  realizes  in  1939  a  gain  of  $5,000,  since  the  adjusted 
basis  of  the  stock  for  the  purpose  of  computing  gain  or  loss  from 
the  sale  is  zero. 

In  the  case  of  property  sold  on  the  installment  plan,  special 
rules  for  the  taxation  of  the  gain  are  prescribed  in  section  9. 

In  the  case  of  the  sale  or  other  disposition  of  a  capital  asset 
acquired  before  the  basic  date,  at  a  price  in  excess  of  cost,  which 
therefore  results  in  a  gain,  but  in  which  case  the  fair  market  value 
is  higher  than  cost  and  more  than  the  price  received,  no  taxable 
gain  or  no  deductible  loss  arises. 

Sec.  11(b).    Exchanges  solely  in  kind — General  rule. — 

Upon  the  sale  or  exchange  of  property  the  entire  amount  of  the 
gain  or  loss,  determined  under  sub-section  (a),  shall  be  recog- 
nized, except  that — 

(1)  Property  held  for  productive  use  or  investment. — No 
gain  or  loss  shall  be  recognized  if  property  held  for  productive 
use  in  trade  or  business  or  for  investment  (not  including  stock 
in  trade  or  other  property  held  primarily  for  sale  nor  stocks, 
bonds,  notes,  choses  in  action,  certificates  of  trust  or  beneficial 
interest,  or  other  securities  or  evidences  of  indebtedness  or  inter- 
est) is  exchanged  solely  for  property  of  a  like  kind  to  be  held 
either  for  productive  use  in  trade  or  business  or  for  investment. 

Art.  ll(b)(l)-l.  Sales  or  exchanges. — The  extent  to  which 
the  amount  of  gain  or  loss,  determined  under  section  11,  from 
the  sale  or  exchange  of  property  is  to  be  recognized  is  governed 
by  the  provisions  of  section  11(b).  The  general  rule  is  that  the 
entire  amount  of  such  gain  or  loss  is  to  be  recognized. 

An  exception  to  the  general  rule  is  made  by  section  11(b)  (1) 
to  (5),  inclusive,  in  the  case  of  certain  specifically  described  ex- 
changes of  property  in  which  at  the  time  of  the  exchange  particu- 
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lar  differences  exist  between  the  property  parted  with  and  the 
property  acquired,  but  such  differences  are  more  formal  than 
substantial.  As  to  these,  the  Act  provides  that  such  differences 
shall  not  be  deemed  controlling,  and  that  gain  or  loss  shall  not  be 
recognized  at  the  time  of  the  exchange.  The  underlying  assump- 
tion of  these  exceptions  is  that  the  new  property  is  substantially 
a  continuation  of  the  old  investment  still  unliquidated ;  and,  in 
the  case  of  reorganizations,  that  the  new  enterprise,  the  new  cor- 
porate structure,  and  the  new  property  are  substantially  continu- 
ations of  the  old  still  unliquidated. 

The  Act  makes  specific  provision  for  the  case  in  which,  in 
addition  to  property  which  may  be  received  tax  free  on  the  ex- 
change, there  is  received  as  boot  other  property  or  money.  In 
such  a  case  gain  is  recognized  to  the  extent  of  the  boot  (see  sec- 
tion 11(b)(9)  and  (10),  but  no  loss  of  any  kind  is  recognized. 
(See  section  11(b)  (10).) 

The  exception  from  the  general  rule  requiring  the  recogni- 
tion of  all  gains  and  losses,  like  other  exceptions  from- a  rule  of 
taxation  of  general  and  uniform  application,  are  strictly  con- 
strued and  do  not  extend  either  beyond  the  words  or  the  under- 
lying assumptions  and  purposes  of  the  exception.  Non-recogni- 
tion is  accorded  by  the  Act  only  if  the  exchange  is  one  which 
satisfies  both  (1)  the  specific  description  in  the  Act  of  an  excepted 
exchange,  and  (2)  the  underlying  purpose  for  which  such  ex- 
change is  excepted  from  the  general  rule.  The  exchange  must  be 
germane  to,  and  a  necessary  incident  of,  the  investment  or  enter- 
prise in  hand.  The  relationship  of  the  exchange  to  the  venture 
or  enterprise  is  always  material,  and  the  surrounding  facts  and 
circumstances  must  be  shown.  As  elsewhere,  the  taxpayer  claim- 
ing the  benefit  of  the  exception  must  show  himself  within  the 
exception. 

To  constitute  an  exchange  within  the  meaning  of  section 
11(b)(1)  to  (5),  inclusive,  the  transaction  must  be  a  reciprocal 
transfer  of  property,  as  distinguished  from  a  transfer  of  property 
for  a  money  consideration  only. 

See  section  11(b)(6)  with  respect  to  non-recognition  of  gain 
or  loss  upon  the  receipt  by  a  corporation  of  property  distributed 
in  complete  liquidation  of  another  corporation  under  certain  spe- 
cifically described  circumstances. 

Art.  ll(b)(l)-2.  Property  held  for  productive  use  in  trade 
or  business  or  for  investment. — As  used  in  section  11(b),  the 
words  "like  kind"  have  reference  to  the  nature  or  character  of  the 
property  and  not  to  its  grade  or  quality.  One  kind  or  class  of 
property  may  not,  under  this  paragraph,  be  exchanged  for  prop- 
erty of  a  different  kind  or  class.  The  fact  that  any  real  estate 
involved  is  improved  or  unimproved  is  not  material,  for  such  fact 
relates  only  to  the  grade  or  quality  of  the  property  and  not  to  its 
kind  or  class.    Unproductive  real  estate  held  by  one  other  than 
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a  dealer  for  future  use  or  future  realization  of  the  increment  in 
value  is  held  for  investment  and  not  primarily  for  sale. 

No  gain  or  loss  is  recognized  if  (1)  a  taxpayer  exchanges 
property  held  for  productive  use  in  his  trade  or  business,  together 
with  cash,  for  other  property  of  like  kind  for  the  same  use,  such 
as  a  truck  for  a  new  truck  or  a  passenger  automobile  for  a  new 
passenger  automobile  to  be  used  for  a  like  purpose,  or  (2)  a  tax- 
payer who  is  not  a  dealer  in  real  estate  exchanges  city  real  estate 
for  a  ranch  or  farm,  or  a  leasehold  of  a  fee  with  30  years  or  more 
to  run  for  real  estate,  or  improved  real  estate  for  unimproved  real 
estate,  or  (3)  a  taxpayer  exchanges  investment  property  and  cash 
for  investment  property. 

Gain  or  loss  is  recognized  if  a  taxpayer  exchanges  (1)  Fourth 
Liberty  Loan  4^/4  per  cent  bonds  for  new  Treasury  bonds  matur- 
ing October  15,  1945,  or  (2)  a  real  estate  mortgage  for  bonds  of 
the  Home  Owner's  Loan  Corporation. 

Sec.  11(b)(2).    Stock  for  stock  of  same  corporation. — No 

gain  or  loss  shall  be  recognized  if  common  stock  in  a  corporation 
is  exchanged  solely  for  common  stock  in  the  same  corporation, 
or  if  preferred  stock  in  a  corporation  is  exchanged  solely  for 
preferred  stock  in  the  same  corporation; 

(3)  Stock  for  stock  on  reorganization. — No  gain  or  loss 
shall  be  recognized  if  stock  or  securities  in  a  corporation  a  party 
to  a  reorganization  are,  in  pursuance  of  the  plan  of  reorganiza- 
tion, exchanged  solely  for  stock  or  securities  in  such  corporation 
or  in  another  corporation  a  party  to  the  reorganization; 

(4)  Gains  of  corporations. — No  gain  or  loss  shall  be  recog- 
nized if  a  corporation,  a  party  to  a  reorganization  exchanges 
property,  in  pursuance  of  the  plan  of  reorganization,  solely  for 
stock  or  securities  in  another  corporation  a  party  to  the  reor- 
ganization; 

(5)  Transfer  to  corporation  controlled  by  transferor. — No 

gain  or  loss  shall  be  recognized  if  property  is  transferred  to  a 
corporation  by  one  or  more  persons  solely  in  exchange  for  stock 
or  securities  in  such  corporation,  and  immediately  after  the  ex- 
change such  person  or  persons  are  in  control  of  the  corpora- 
tion; but  in  the  case  of  an  exchange  by  two  or  more  persons  this 
paragraph  shall  apply  only  if  the  amount  of  the  stock  and  securi- 
ties received  by  each  is  substantially  in  proportion  to  his  interest 
in  the  property  prior  to  the  exchange. 

Art.  11(b)(2).    Stock  for  stock  of  the  same  corporation. — 

The  exchange,  without  the  recognition  of  gain  or  loss,  of  common 
stock  for  common  stock,  or  of  preferred  stock  for  preferred  stock, 
in  the  same  corporation  is  not  limited  to  a  transaction  between  a 
stockholder  and  the  corporation  ;  it  includes  an  exchange  between 
two  individual  stockholders.  However,  gain  or  loss  will  be  rec- 
ognized if  stock  is  exchanged  for  bonds,  or  preferred  stock  is 
exchanged  for  common  stock,  or  common  stock  is  exchanged  for 
preferred  stock  in  the  same  corporation,  unless  the  exchange  is 
made  in  connection  with  a  "reorganization."  If  a  taxpayer  ex- 
changes common  stock  in  one  corporation  for  common  stock  in 
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another  corporation,  gain  or  loss  is  recognized  unless  the  ex- 
change is  made  in  connection  with  a  "reorganization." 

Art.  ll(b)(5)-l.  Transfer  of  property  to  corporation  con- 
trolled by  transferor. — As  used  in  section  11(b)(5),  the  phrase 
"one  or  more  persons"  includes  individuals,  trusts  or  estates, 
partnerships  and  corporations  (see  section  1(4));  and  to  be  in 
"control"  of  the  transferee  corporation  such  person  or  persons 
must  own  immediately  after  the  transfer  at  least  80  per  cent  of 
the  total  combined  voting  power  of  all  classes  of  stock  entitled 
to  vote  and  at  least  80  per  cent  of  the  total  number  of  shares  of 
all  other  classes  of  stock  of  such  corporation.  (See  section  11(e).) 
The  phrase  "immediately  after  the  exchange"  does  not  neces- 
sarily require  simultaneous  exchanges  by  two  or  more  persons, 
but  comprehends  a  situation  where  the  rights  of  the  parties  have 
been  previously  defined  and  the  execution  of  the  agreement  pro- 
ceeds with  an  expedition  consistent  with  orderly  procedure. 

Example  1:  A  owns  certain  real  estate  which  cost  him 
$50,000  in  1922,  but  which  has  a  fair  market  value  of  $150,000 
in  1938.  He  transfers  this  property  to  the  M  Corporation,  a  newly 
formed  company,  for  all  the  latter's  capital  stock.  No  gain  or  loss 
is  recognized  from  the  transaction. 

Example  2:  C  owns  a  patent  right  worth  $25,000  and  D 
owns  a  manufacturing  plant  worth  $75,000.  C  and  D  organize 
the  R  Corporation  with  an  authorized  capital  stock  of  $100,000. 
C  transfers  his  patent  right  to  the  R  Corporation  for  $25,000  of 
its  stock  and  D  transfers  his  plant  to  the  new  corporation  for 
$75,000  of  its  stock.  No  gain  or  loss  to  C  or  D  is  recognized. 

Example  3:  B  owns  certain  real  estate  which  cost  him 
$50,000  in  1922,  but  which  has  a  fair  market  value  of  $200,000  in 
1938.  He  transfers  the  property  to  the  N  Corporation  in  1938 
for  78  per  cent  of  all  classes  of  stock  of  the  corporation,  the  re- 
maining 22  per  cent  of  the  stock  of  the  corporation  having  been 
issued  by  the  corporation  in  1935  to  other  persons  for  cash.  B 
realizes  a  taxable  gain  of  $150,000  on  this  transaction.  (See 
section  11(e).) 

Art.  ll(b)(5)-2.  Records  to  be  kept  and  information  to  be 
filed. — Every  person  who  receives  the  stock  or  securities  of  a 
controlled  corporation  for  property  under  section  11(b)(5)  shall 
file  with  his  income  tax  return  for  the  taxable  year  in  which  the 
exchange  takes  place  a  complete  statement  of  all  facts  pertinent 
to  the  non-recognition  of  gain  or  loss  upon  such  exchange,  in- 
cluding— 

1.  A  description  of  the  property  transferred,  or  of  his  inter- 
est in  such  property,  together  with  a  statement  of  the  cost  or 
other  basis  thereof,  adjusted  to  the  date  of  the  transfer,  and 

2.  A  statement  of  the  amount  of  stock  or  securities  and 
other  property  or  money  received  in  the  exchange.   The  amount 


Income  Tax  Regulations 


83 


of  each  kind  of  stock  or  securities  and  other  property  received 
shall  be  set  forth  at  its  fair  market  value  at  the  date  of  the 
exchange. 

Every  such  controlled  corporation  shall  file  with  its  income 
tax  return  for  the  taxable  year  in  which  the  exchange  takes  place  : 

(1)  A  full  description  of  all  property  received  from  the 
transferors,  together  with  a  statement  of  the  cost  or  other  basis 
thereof  in  the  hands  of  the  transferors  adjusted  to  the  date  of  the 
transfer,  and 

(2)  A  statement  of  the  amount  of  stock  or  securities  and 
other  property  or  money  which  passed  to  the  transferors  in  the 
transaction,  together  with  a  full  statement  of  the  amount  of  the 
issued  and  outstanding  stock  and  securities  of  such  controlled 
corporation  immediately  after  the  exchange,  and  of  the  ownership 
of  each  transferor  of  each  class  of  stock  of  such  controlled  cor- 
poration immediately  after  the  exchange  (showing  as  to  each 
class  the  number  of  shares  and  percentage  owned  and  the  voting 
power  of  each  share). 

Permanent  records  in  substantial  form  shall  be  kept  by  every 
taxpayer  who  participates  in  a  tax-free  exchange  under  section 
11,  showing  the  cost  or  other  basis  in  his  hands  of  the  transferred 
property,  and  of  the  amount  of  stock  or  securities  and  other  prop- 
erty or  money  received,  in  order  to  facilitate  the  determination 
of  gain  or  loss  from  a  subsequent  disposition  of  such  stock  or 
securities  and  other  property  received  in  the  exchange. 

Sec.  11(b)(6).  Property  received  by  corporation  on  com- 
plete liquidation  of  another. — No  gain  or  loss  shall  be  recognized 
upon  the  receipt  by  a  corporation  of  property  distributed  in 
complete  liquidation  of  another  corporation.  For  the  purpose 
of  this  paragraph  a  distribution  shall  be  considered  to  be  in 
complete  liquidation  only  if — 

(A)  The  corporation  receiving  such  property  was,  on  the 
date  of  the  adoption  of  the  plan  of  liquidation,  and  has  contin- 
ued to  be  at  all  times  until  the  receipt  of  the  property,  the  owner 
of  stock  (in  such  other  corporation)  possessing  at  least  80  per 
centum  of  the  total  combined  voting  power  of  all  classes  of  stock 
entitled  to  vote  and  the  owner  of  at  least  80  per  centum  of  the 
total  number  of  shares  of  all  other  classes  of  stock  (excepting 
non-voting  stock  which  is  limited  and  preferred  as  to  dividends), 
and  was  at  no  time  on  or  after  the  date  of  the  adoption  of  the 
plan  of  liquidation  and  until  the  receipt  of  the  property  the  owner 
of  a  greater  percentage  of  any  class  of  stock  than  the  percentage 
of  such  class  owned  at  the  time  of  the  receipt  of  the  property: 
and 

(B)  The  distribution  is  by  such  other  corporation  in  com- 
plete cancellation  or  redemption  of  all  its  stock,  and  the  transfer 
of  all  the  property  occurs  within  the  taxable  year;  in  such  case 
the  adoption  by  the  stockholders  of  the  resolution  under  which 
is  authorized  the  distribution  of  all  the  assets  of  such  corporation 
in  complete  cancellation  or  redemption  of  all  its  stock,  shall  be 
considered  an  adoption  of  a  plan  of  liquidation,  even  though  no 
time  for  the  completion  of  the  transfer  of  the  property  is  specified 
in  such  resolution:  or 
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(C)  Such  distribution  is  one  of  a  series  of  distributions  by 
such  other  corporation  in  complete  cancellation  or  redemption  of 
all  its  stock  in  accordance  with  a  plan  of  liquidation  under  which 
the  transfer  of  all  the  property  under  the  liquidation  is  to  be 
completed  within  three  years  from  the  close  of  the  taxable  year 
during  which  is  made  the  first  of  the  series  of  distributions  under 
the  plan,  except  that  if  such  transfer  is  not  completed  within 
such  period,  or  if  the  taxpayer  does  not  continue  qualified  under 
sub-paragraph  (A)  until  the  completion  of  such  transfer,  no 
distribution  under  the  plan  shall  be  considered  a  distribution  in 
complete  liquidation.  If  such  transfer  of  all  the  property  does 
not  occur  with  [within]  the  taxable  year  the  State  Treasurer  may 
require  of  the  taxpayer  such  bond,  or  waiver  of  the  statute  of 
limitations  on  assessment  and  collection,  or  both,  as  it  may  deem 
necessary  to  insure,  if  the  transfer  of  the  property  is  not  com- 
pleted within  such  three-year  period,  or  if  the  taxpayer  does  not 
continue  qualified  under  sub-paragraph  (A)  until  the  completion 
of  such  transfer,  the  assessment  and  collection  of  all  income 
taxes  then  imposed  by  law  for  such  taxable  year  or  subsequent 
taxable  years,  to  the  extent  attributable  to  property  so  received. 
A  distribution  otherwise  constituting  a  distribution  in  complete 
liquidation  within  the  meaning  of  this  paragraph  shall  not  be 
considered  as  not  constituting  such  a  distribution  merely  because 
it  does  not  constitute  a  distribution  or  liquidation  within  the 
meaning  of  the  corporate  law  under  which  the  distribution  is 
made;  and  for  the  purpose  of  this  paragraph  a  transfer  of  prop- 
erty of  such  other  corporation  to  the  taxpayer  shall  not  be  con- 
sidered as  not  constituting  a  distribution  (or  one  of  a  series  of 
distributions)  in  complete  cancellation  or  redemption  of  all  the 
stock  of  such  other  corporation,  merely  because  the  carrying  out 
of  the  plan  involves  (1)  the  transfer  under  the  plan  to  the  tax- 
payer by  such  other  corporation  of  property,  not  attributable  to 
shares  owned  by  the  taxpayer,  upon  an  exchange  described  in 
section  11(b)(4)  of  this  Act;  and,  (2)  the  complete  cancellation 
and  redemption  under  the  plan  as  a  result  of  exchanges  described 
in  section  11(b)(3)  of  this  Act,  on  the  shares  not  owned  by  the 
taxpayer. 

Art.  ll(b)(6)-l.  Distributions  in  liquidation  of  subsidiary 
corporation. — (a)  General. — Under  the  general  rule  prescribed 
by  section  12(d)(3)  for  the  treatment  of  distributions  in  liqui- 
dation of  a  corporation,  amounts  received  by  one  corporation  in 
complete  liquidation  of  another  corporation  are  treated  as  in  full 
payment  in  exchange  for  stock  in  stich  other  corporation,  and 
gain  or  loss  from  the  receipt  of  such  amounts  is  to  be  determined 
as  provided  in  section  11.  The  scope  of  this  treatment  is  gov- 
erned by  the  meaning  of  the  term  "amounts  distributed  in  com- 
plete liquidation  of  a  corporation"  as  used  in  section  12(d)(3). 
Section  11  (b)  (6)  excepts  from  the  general  rule  property  received, 
under  certain  specifically  described  circumstances,  by  one  corpo- 
ration as  a  distribution  in  complete  liquidation  of  another  corpo- 
ration and  provides  for  the  non-recognition  of  gain  or  loss  in 
those  cases  which  meet  the  statutory  requirements. 

(b )  Requirements  for  non-recognition  of  gain  or  loss. — The 
non-recognition  of  gain  or  loss  is  limited  to  the  receipt  of  such 
property  by  a  corporation  which  is  the  actual  owner  of  stock  (in 
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liquidating  corporation)  possessing  at  least  80  per  cent  of  the 
total  comhined  voting  power  of  all  classes  of  stock  entitled  to 
vote  and  the  owner  of  at  least  80  per  cent  of  the  total  number  of 
shares  of  all  other  classes  of  stock  (except  non-voting  stock 
which  is  limited  and  preferred  as  to  dividends).  The  Act  ex- 
pressly requires  that  the  recipient  corporation  must  have  been 
the  owner  of  the  specified  amount  of  such  stock  on  the  date  of 
the  aidoption  of  the  plan  of  liquidation  and  have  continued  so  to 
be  at  all  times  until  the  receipt  of  the  property.  The  Act  also 
expressly  requires  that  the  recipient  corporation  shall,  at  no  time 
on  or  after  the  date  of  the  adoption  of  the  plan  and  vmtil  the 
receipt  of  the  property,  be  the  owner  of  a  greater  percentage  of 
any  class  of  stock  than  the  percentage  of  such  class  owned  at  the 
time  of  the  receipt  of  the  property.  If  the  recipient  corporation 
does  not  continue  qualified  with  respect  to  the  ownership  of  stock 
of  the  liquidating  corporation  and  if  the  failure  to  continue  quali- 
fied occurs  at  any  time  prior  to  the  completion  of  the  transfer  of 
all  the  property,  the  provisions  for  the  non-recognition  of  gain 
or  loss  do  not  apply  to  any  distribution  received  under  the  plan. 

The  provisions  of  section  11  do  not  apply  to  any  liquidation 
if  any  distribution  in  pursuance  thereof  has  been  made  before  the 
first  day  of  the  first  taxable  year  of  the  recipient  corporation  be- 
ginning after  July  1,  1937. 

To  constitute  a  distribution  in  complete  liquidation  within 
the  meaning  of  section  11(b)(6),  the  distribution  must  be  (a) 
made  by  the  liquidating  corporation  in  complete  cancellation  or 
redemption  of  all  its  stock  in  accordance  with  a  plan  of  liquida- 
tion or  (b)  one  of  a  series  of  distributions  in  complete  cancella- 
tion or  redemption  of  all  its  stock  in  accordance  with  a  plan  of 
liquidation.  It  is  essential  that  a  status  of  liquidation  exist  at 
the  time  the  first  distribution  is  made  under  the  plan  and  that 
such  status  continue  to  the  date  of  dissolution  of  the  corporation. 
A  status  of  liquidation  exists  when  the  corporation  ceases  to  be 
a  going  concern  and  its  activities  are  merely  for  the  purpose  of 
winding  up  its  afifairs,  paying  its  debts  and  distributing  any  re- 
maining balance  to  its  shareholders.  A  liquidation  may  be  com- 
pleted prior  to  the  actual  dissolution  of  the  liquidating  corpora- 
tion but  no  liquidation  is  completed  until  the  liquidating  corpora- 
tion and  the  receiver  or  trustees  in  liquidation  are  finally  divested 
of  all  the  property  (both  tangible  and  intangible). 

If  a  transaction  constitutes  a  distribution  in  complete  liqui- 
dation within  the  meaning  of  the  Act  and  satisfies  the  require- 
ments of  section  11(b)(6),  it  is  not  material  that  it  is  otherwise 
described  under  any  other  law.  If  a  liquidating  corporation  dis- 
tributes all  of  its  property  in  complete  liquidation  and  if  pursuant 
to  the  plan  for  such  complete  liquidation  a  corporation  owning 
the  specified  amount  of  stock  in  the  liquidating  corporation  re- 
ceives property  constituting  amounts  distributed  in  complete 
liquidation  within  the  meaning  of  the  Act  and  also  receives  other 
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property  attributable  to  shares  not  owned  by  it.  the  transfer  of 
the  property  to  the  recipient  corporation  shall  not  be  treated,  by 
reason  of  the  receipt  of  such  other  property,  as  not  being  a  dis- 
tribution (or  one  of  a  series  of  distributions)  in  complete  cancel- 
lation or  redemption  of  all  of  the  stock  of  the  liquidating  corpo- 
ration within  the  meaning  of  section  11(b)(6),  even  though  for 
purposes  of  those  provisions  in  section  11  of  the  Act  relating  to 
reorganizations  the  amount  received  by  the  recipient  corporation 
in  excess  of  its  ratable  share  is  regarded  as  acquired  upon  the 
issuance  of  its  stock  or  securities  in  a  tax-free  exchange  as  de- 
scribed in  section  11(b)(4)  and  the  cancellation  or  redemption 
of  the  stock  not  owned  by  the  recipient  corporation  is  treated  as 
occurring  as  a  result  of  a  tax-free  exchange  described  in  section 
11(b)(3).  The  application  of  this  paragraph  may  be  illustrated 
by  the  following  example  : 

Example:  On  July  1,  1938,  the  M  Corporation  had  outstand- 
ing capital  stock  consisting  of  3,000  shares  of  common  stock,  par 
value  $100  a  share,  and  1,000  shares  of  preferred  stock,  par  value 
$100  a  share,  which  preferred  stock  was  limited  and  preferred  as 
to  dividends  and  had  no  voting  rights.  On  July  1,  1938,  and 
thereafter  until  the  date  of  dissolution  of  the  M  Corporation,  the 
O  Corporation  owned  2,500  shares  of  the  common  stock  of  the  M 
Corporation.  By  a  statutory  merger  consummated  on  August  1, 
1938,  pursuant  to  a  plan  of  liquidation  adopted  on  July  1,  1938, 
the  M  Corporation  was  merged  into  the  O  Corporation,  the  O 
Corporation  under  the  plan  issuing  stock  which  was  received  by 
the  holders  of  the  stock  of  the  M  Corporation  not  owned  by  the 
O  Corporation  in  exchange  for  their  stock  in  the  M  Corporation. 
The  receipt  by  the  O  Corporation  of  the  properties  of  the  M  Cor- 
poration is  a  distribution  received  by  the  O  Corporation  in  com- 
plete liquidation  of  the  M  Corporation  within  the  meaning  of 
section  11(b)(6),  and  no  gain  or  loss  is  recognized  as  the  result 
of  the  receipt  of  such  properties. 

Art.  ll(b)(6)-2.  Liquidations  completed  within  one  taxable 
year. — If  in  a  liquidation  completed  within  one  taxable  year,  pur- 
suant to  a  plan  of  complete  liquidation,  distributions  in  complete 
liquidation  are  received  by  a  corporation  which  owns  the  specified 
amount  of  stock  in  the  liquidating  corporation  and  which  con- 
tinues qualified  with  respect  to  the  ownership  of  such  stock  until 
the  transfer  of  all  the  property  within  such  year  is  completed 
(see  article  ll(b)(6)-l),  then  no  gain  or  loss  shall  be  recognized 
with  respect  to  the  distributions  received  by  the  recipient  corpo- 
ration. In  such  case  no  waiver  or  bond  is  required  of  the  recipi- 
ent corporation  under  section  11  (b)  (6). 

Art.  ll(b)(6)-3.  Liquidations  covering  more  than  one  tax- 
able year. — If  the  plan  of  liquidation  is  consummated  by  a  series 
of  distributions  covering  a  period  of  more  than  one  taxable  year, 
the  non-recognition  of  gain  or  loss  with  respect  to  the  distribu- 
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tions  in  liquidation  shall,  in  addition  to  the  requirements  of  arti- 
cle 11  (b)  (6)-l,  be  subject  to  the  following  requirements  : 

(a)  In  order  for  the  distribution  in  liquidation  to  be  brought 
within  the  exception  provided  in  section  11(b)(6)  to  the  general 
rule  for  computing  gain  or  loss  with  respect  to  amounts  received 
in  liquidation  of  a  corporation,  the  entire  property  of  the  corpo- 
ration shall  be  transferred  in  accordance  with  a  plan  of  liquida- 
tion, which  plan  shall  include  a  statement  showing  the  period 
within  which  the  transfer  of  the  property  of  the  liquidating  cor- 
poration to  the  recipient  corporation  is  to  be  completed.  The 
transfer  of  all  the  property  under  the  liquidation  must  be  com- 
pleted within  three  years  from  the  close  of  the  taxable  year  dur- 
ing which  is  made  the  first  of  the  series  of  distributions  under 
the  plan. 

(h)  For  each  of  the  taxable  years  which  falls  wholly  or 
partly  within  the  period  of  liquidation,  the  recipient  corporation 
shall,  at  the  time  of  filing  its  return,  file  for  transmittal  to  the 
State  Treasurer  a  waiver  of  the  statute  of  limitations  on  assess- 
ment. The  waiver  shall  be  executed  on  such  form  as  may  be 
prescribed  by  the  State  Treasurer  and  shall  extend  the  period  for 
assessment  of  all  income  taxes  for  each  such  year  to  a  date  not 
earlier  than  one  year  after  the  last  date  of  the  period  for  assess- 
ment of  such  taxes  for  the  last  taxable  year  in  which  the  transfer 
of  the  property  of  the  liquidating  corporation  to  the  controlling 
corporation  may  be  completed  in  accordance  with  section  11(b) 
(6).  Such  waiver  shall  also  contain  such  other  terms  with  respect 
to  the  assessment  as  may  be  considered  by  the  State  Treasurer 
to  be  necessary  to  insure  the  assessment  and  collection  of  the 
correct  tax  liability  for  each  year  within  the  period  of  liquidation. 

(c)  For  each  of  the  taxable  years  which  falls  wholly  or 
partly  within  the  period  of  liquidation,  the  recipient  corporation 
shall  file  a  bond,  the  amount  of  which  shall  be  fixed  by  the  State 
Treasurer.  The  bond  shall  contain  all  terms  specified  by  the 
State  Treasurer,  including  provisions  unequivocally  assuring 
prompt  payment  of  the  excess  of  income  taxes  (plus  penalty,  if 
any,  and  interest)  as  computed  by  the  State  Treasurer  without 
regard  to  the  provisions  of  sections  11(b)(6)  and  12(a)  (12)  over 
such  taxes  computed  with  regard  to  such  provisions,  regardless 
of  whether  such  excess  may  or  may  not  be  made  the  subject  of 
a  notice  of  deficiency  under  section  25  and  regardless  of  whether 
it  may  or  may  not  be  assessed.  Any  bond  required  under  section 
11(b)(6)  shall  have  such  surety  or  sureties  as  the  State  Treas- 
urer may  require.  The  bonds  shall  be  executed  in  triplicate  so 
that  the  State  Treasurer,  the  taxpayer,  and  the  surety  or  the 
depositary  may  each  have  a  copy. 

Pending  the  completion  of  the  liquidation,  if  there  is  a  com- 
pliance with  paragraphs  (a),  (h),  and  (c)  of  this  article  and  arti- 
cle 11(b)  (6)-l  with  respect  to  the  non-recognition  of  gain  or  loss, 
the  income  tax  liability  of  the  recipient  corporation  for  each  of 
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the  years  covered  in  whole  or  in  part  by  the  liquidation  shall  be 
determined  without  the  recognition  of  any  gain  or  loss  on  ac- 
count of  the  receipt  of  the  distributions  in  liquidation.  In  such 
determination,  the  basis  of  the  property  or  properties  received 
by  the  recipient  corporation  shall  be  the  basis  which  such  prop- 
erty or  properties  would  have  had  in  the  hands  of  the  liquidating 
corporations  with  proper  adjustments.  (See  sections  12(a)  (12) 
and  12(b).)  However,  if  the  transfer  of  the  property  is  not  com- 
pleted within  the  3-year  period  allowed  by  section  11(b)(6)(C) 
or  if  the  recipient  corporation  does  not  continue  qualified  with 
respect  to  the  ownership  of  stock  of  the  liquidating  corporation 
as  required  by  that  section,  gain  or  loss  shall  be  recognized  with 
respect  to  each  distribution  and  the  tax  liability  for  each  of  the 
years  covered  in  whole  or  in  part  by  the  liquidation  shall  be  re- 
computed without  regard  to  the  provisions  of  section  11(b)(6) 
(C)  or  section  12(a)  (12)  and  the  amount  of  any  additional  tax 
due  upon  such  recomputation  shall  be  promptly  paid. 

Art.  11  (b)(6) -4.  Distributions  in  liquidation  as  affecting 
minority  interests. — Upon  the  liquidation  of  a  corporation  in 
pursuance  of  a  plan  of  complete  liquidation,  the  gain  or  loss  of 
minority  shareholders  shall  be  determined  without  regard  to  sec- 
tion 11(b)(6),  since  it  does  not  apply  to  that  part  of  distributions 
in  liquidations  received  by  minority  shareholders. 

Art.  ll(b)(6)-5.  Records  to  be  kept  and  information  to  be 
filed  with  return. — (a)  Permanent  records  in  substantial  form 
shall  be  kept  by  every  corporation  receiving  distributions  in  com- 
plete liquidation  within  the  exception  provided  in  section  11(b) 
(6)  showing  the  information  required  by  this  article  to  be  sub- 
mitted with  its  return.  The  plan  of  liquidation  must  be  adopted 
by  each  of  the  corporations  parties  thereto;  and  the  adoption 
must  be  shown  by  the  acts  of  its  duly  constituted  responsible 
ofiicers,  and  appear  upon  the  ofhcial  records  of  each  such  corpo- 
ration. 

(h)  For  the  taxable  year  in  which  the  liquidation  occurs,  or, 
if  the  plan  of  liquidation  provides  for  a  series  of  distributions 
over  a  period  of  more  than  one  year,  for  each  taxable  year  in 
which  a  distribution  is  received  under  the  plan,  the  recipient  shall 
file  with  its  return  a  complete  statement  of  all  facts  pertinent  to 
the  non-recognition  of  gain  or  loss,  including — 

(1)  A  duly  certified  copy  of  the  plan  for  complete  liquida- 
tion, and  of  the  resolutions  under  which  the  plan  was  adopted 
and  the  liquidation  was  authorized,  together  with  a  statement 
under  oath  showing  in  detail  all  transactions  incident  to,  or  pur- 
suant to,  the  plan. 

(2)  A  list  of  all  the  properties  received  upon  the  distribu- 
tion, showing  the  cost  or  other  basis  of  such  properties  to  the 
liquidating  corporation  at  the  date  of  distribution  and  the  fair 
market  value  of  such  properties  on  the  date  distributed. 


Income  Tax  Regulations 


89 


(3)  A  statement  as  to  its  ownership  of  all  classes  of  stock 
of  the  liquidating-  corporation  (showing  as  to  each  class  the  num- 
ber of  shares  and  percentage  owned  and  the  voting  power  of  each 
share)  as  of  the  date  of  the  adoption  of  the  plan  of  liquidation, 
and  at  all  times  since,  to  and  including  the  date  of  the  distribution 
in  liquidation,  and  the  cost  or  other  basis  of  such  stock. 

Sec.  11(b)(7).    Gain  from  exchanges  not  solely  in  kind. — 

If  an  exchange  would  be  within  the  provision  of  sub-section 
(b)(1),  (2),  (3),  or  (5)  of  this  subsection  if  it  were  not  for 
the  fact  that  the  property  received  in  exchan,2:e  consists  not  only 
of  property  permitted  by  such  paragraph  to  be  received  without 
the  recognition  of  gain,  but  also  of  other  property  or  money,  then 
the  gain,  if  any,  to  the  recipient  shall  be  recognized,  but  in  an 
amount  not  in  excess  of  the  sum  of  such  money  and  the  fair 
market  value  of  such  other  property; 

(8)  If  a  distribution  made  in  pursuance  of  a  plan  of  reor- 
ganization is  within  the  provisions  of  paragraph  (7)  of  this  sub- 
section, but  has  the  effect  of  the  distribution  of  a  taxable  divi- 
dend, then  there  shall  be  taxed  as  a  dividend  to  each  distributee 
such  an  amount  of  the  gain  recognized  under  pa^graph  (7)  as 
is  not  in  excess  of  his  ratable  share  of  the  undistributed  earnings 
and  profits  of  the  corporation.  The  remainder,  if  any,  of  the 
gain  recognized  under  paragraph  (7)  shall  be  taxed  as  a  gain 
from  the  exchange  of  property; 

(9)  Gain  of  corporation.^ — If  an  exchange  would  be  within 
the  provisions  of  subsection  (4)  of  this  subsection  if  it  were 
not  for  the  fact  that  the  property  received  in  exchange  consists 
not  only  of  stock  or  securities  permitted  by  such  paragraph  to 
be  received  without  the  recognition  of  gain,  but  also  of  other 
property  or  money,  then  (A)  if  the  corporation  receiving  such 
other  property  or  money  distributes  it  in  pursuance  of  the  plan  of 
reorganization,  no  gain  to  the  corporation  shall  be  recognized 
from  the  exchange,  but  (B)  if  the  corporation  receiving  such 
other  property  or  money  does  not  distribute  it  in  pursuance  of 
the  plan  of  reorganization,  the  gain,  if  any,  to  the  corporation 
shall  be  recognized,  but  in  an  amount  not  in  excess  of  the  sum 
of  such  money  and  the  fair  market  value  of  such  other  property 
so  received,  which  is  not  so  distributed; 

(10)  Loss  from  exchanges  not  solely  in  kind. — If  an  ex- 
change would  be  within  the  provisions  of  (1)  to  (5)  inclusive,  of 
this  subsection  if  it  were  not  for  the  fact  that  the  property  re- 
ceived in  exchange  consists  not  only  of  property  permitted  by 
such  paragraph  to  be  received  without  the  recognition  of  gain  or 
loss,  but  also  of  other  property  or  money,  then  no  loss  from  the 
exchange  shall  be  recognized. 

Art.  ll(b)(7)-l.  Receipt  of  other  property  or  money  in  tax- 
free  exchange  not  connected  with  corporate  reorganization. — 

If  in  any  transaction  in  which  (a)  property  held  for  investment 
or  productive  use  in  trade  or  business  is  exchanged  for  property 
of  like  kind  to  be  held  either  for  productive  use  or  for  investment; 
or  (h)  common  stock  is  exchanged  for  common  stock,  or  pre- 
ferred stock  for  preferred  stock,  in  the  same  corporation  and  not 
in  connection  with  a  corporate  reorganization;  or  (c)  property  is 
transferred  by  one  or  more  persons  to  a  corporation  for  its  stock 
or  securities,  within  the  meaning  of  section  11(b)(5),  there  is 
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received  by  the  taxpayer  other  property  (in  addition  to  property 
permitted  to  be  received  without  recognition  of  gain)  or  money, 
then — 

(1)  The  gain,  if  any,  to  the  taxpayer  will  be  recognized  in 
an  amount  not  in  excess  of  the  sum  of  the  money  and  the  fair 
market  value  of  the  other  property,  but 

(2)  No  loss  from  such  an  exchange  will  be  recognized  in 
any  case.    (See  section  11  (b)  (10).) 

Example:  A,  who  is  not  a  dealer  in  real  estate,  in  1938  ex- 
changes real  estate,  which  he  purchased  (for  investment)  in  1923 
for  $5,000,  for  other  real  estate  (to  be  held  for  productive  use  in 
trade  or  business)  which  has  a  fair  market  value  of  $6,000,  and 
he  receives  in  addition  $2,000  in  cash.  The  gain  from  the  trans- 
action is  $3,000,  but  is  recognized  only  to  the  extent  of  the  cash 
received  of  $2,000. 

See  article  12  for  the  basis  for  determining  the  gain  or  loss 
from  the  subsequent  sale  of  the  property  received  in  exchanges 
such  as  described  in  this  article. 

As  to  the  receipt  of  other  property  or  money  on  an  exchange 
of  stock  or  securities  in  connection  with  a  reorganization,  and  as 
to  distributions  in  pursuance  of  a  plan  of  reorganization  which 
have  the  effect  of  a  taxable  dividend,  see  article  11(d)(1). 

Art.  11  (b)(7) -2.  Non-recognition  of  loss.— The  Act  pro- 
vides that  in  no  event  shall  a  loss  be  recognized  from  a  tax-free 
exchange  of  property  under  section  11(b)(1)  to  (5),  inclusive, 
notwithstanding  the  fact  that  there  is  received  in  the  exchange 
other  property  or  money  in  addition  to  property  permitted  to  be 
received  without  recognition  of  gain  or  loss. 

As  to  the  effect  on  the  basis  of  the  property  received  in  such 
an  exchange  for  the  purpose  of  determining  gain  or  loss  from 
the  subsequent  sale  thereof,  see  article  12. 

As  to  the  non-recognition  of  loss  upon  the  receipt  of  prop- 
erty by  one  corporation  in  complete  liquidation  of  another  corpo- 
ration under  certain  specifically  described  circumstances,  see 
section  11(b)(6). 

Sec.  11(c).  Involuntary  conversions. — If  property  (as  a 
result  of  its  destruction  in  whole  or  in  part,  theft  or  seizure,  or 
an  exercise  of  the  power  of  requisition  or  condemnation,  or  the 
threat  of  imminence  thereof)  is  compulsory  [compulsorily]  or 
involuntarily  converted  into  property  similar  or  related  in  service 
or  use  to  the  property  so  converted,  or  into  money  which  is  forth- 
with in  good  faith,  expended  in  the  acquisition  of  other  property 
similar  or  related  in  service  or  use  to  the  property  so  converted, 
or  in  the  acquisition  of  [or]  control  of  a  corporation  owning  such 
other  property,  no  gain  or  loss  shall  be  recognized.  If  any  part 
of  the  money  is  not  so  expended,  the  gain,  if  any,  shall  be  recog- 
nized, but  in  an  amount  not  in  excess  of  the  money  which  is  not 
so  expended.  In  the  case  of  the  property  so  acquired,  on  or  after 
the  basic  date,  the  basis  shall  be  the  same  as  in  the  case  of  the 
property  converted. 
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Art.  ll(c)-l.  Reinvestment  of  proceeds  of  involuntary  con- 
version.— In  order  to  avail  himself  of  the  benefits  of  section  11  (c) 
it  is  not  sufficient  for  the  taxpayer  to  show  that  subsequent  to 
the  receipt  of  money  from  a  condemnation  award  he  purchased 
other  property  similar  or  related  in  use.  The  taxpayer  must 
trace  the  proceeds  of  the  award  into  the  payments  for  the  prop- 
erty so  purchased.  It  is  not  necessary  that  the  proceeds  be  ear- 
marked, but  the  taxpayer  must  be  able  to  prove  that  the  same 
were  actually  reinvested  in  such  other  property  similar  or  related 
in  use  to  the  property  converted.  The  benefits  of  section  11(c) 
cannot  be  extended  to  a  taxpayer  who  does  not  purchase  other 
property  similar  or  related  in  service  or  use,  notwithstanding  the 
fact  that  there  was  no  other  such  property  available  for  purchase. 

If,  in  a  condemnation  proceeding,  the  United  States,  any 
State  or  political  subdivision  thereof  retains  out  of  the  award 
sufficient  funds  to  satisfy  liens  and  mortgages  against  the  prop- 
erty and  itself  pays  the  same,  the  amount  so  retained  should  be 
incuded  in  determining  the  amount  of  the  net  award.  An  amount 
expended  for  replacement  of  an  asset,  in  excess  of  the  recovery 
for  loss,  represents  a  capital  expenditure  and  is  not  a  deductible 
loss  for  income  tax  purposes. 

The  provisions  of  section  11(c)  are  applicable  to  property 
used  for  residential  or  farming  purposes. 

The  proceeds  of  a  use  and  occupancy  insurance  contract, 
which  by  its  terms  insured  against  actual  loss  sustained  of  net 
profits  in  the  business,  are  not  proceeds  of  an  involuntary  con- 
version but  are  income  in  the  same  manner  that  the  profits  for 
which  they  are  substituted  would  have  been. 

There  is  no  investment  in  property  similar  in  character  and 
devoted  to  a  similar  use  if — 

(1)  The  proceeds  of  unimproved  real  estate,  taken  upon 
condemnation  proceedings,  are  invested  in  improved  real  estate. 

(2)  The  proceeds  of  conversion  of  real  property  are  applied 
in  reduction  of  indebtedness  previousy  incurred  in  the  purchase 
of  a  leasehold. 

(3)  The  owner  of  a  requisitioned  truck  uses  the  proceeds 
to  buy  mules  or  horses. 

(4)  An  award  for  property  taken  for  street  widening  is 
applied  toward  payment  of  special  assessments  for  benefits  accru- 
ing to  the  remaining  property. 

It  is  incumbent  upon  a  taxpayer  "forthwith"  to  apply  for  and 
receive  permission  to  establish  a  replacement  fund  in  every  case 
where  it  is  not  possible  to  replace  immediately.  If  an  expenditure 
in  actual  replacement  would  be  too  late,  a  request  for  the  estab- 
lishment of  a  replacement  fund  would  likewise  be  too  late. 

Sec.  11(d)(1).  Definition  of  reorganization. — The  term 
"reorganization"  means  (A)  a  merger  or  consolidation,  or  (B) 
the  acquisition  by  one  corporation  in  exchange  solely  for  all  or 
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part  of  its  voting  stock:  of  at  least  80  per  cent  of  the  voting 
stock  and  at  least  80  per  cent  of  the  total  number  of  shares  of 
all  other  classes  of  stock  of  another  corporation;  or  of  substan- 
tially all  the  properties  of  another  corporation,  or  (C)  a  transfer 
by  a  corporation  of  all  or  a  part  of  its  assets  to  another  corpora- 
tion if  immediately  after  the  transfer  the  transferor  or  its  stock- 
holders or  both  are  in  control  of  the  corporation  to  which  the 
assets  are  transferred,  or  (D)  a  recapitalization,  or  (E)  a  mere 
change  in  identity,  form,  or  place  or  organization,  however  ef- 
fected. (2)  The  term  "a  party  to  a  reorganization"  includes  a 
corporation  resulting  from  a  reorganization  and  includes  both 
corporations  in  the  case  of  a  reorganization  resulting  from  the 
acquisition  by  one  corporation  of  stock  or  properties  of  another. 

(e)  Definition  of  control. — As  used  in  this  section,  the 
term  "control"  means  the  ownership  of  at  least  80  per  cent  of  the 
voting  stock  and  at  least  80  per  cent  of  the  total  number  of  shares 
of  all  other  classes  of  stock  of  the  corporation. 

(f)  Taxation  of  installments. — Nothing  in  this  section  shall 
be  construed  to  prevent  the  taxation  of  that  portion  of  any  in- 
stallment paj'ment  representing  gain  or  profit  in  the  year  in 
which  such  payment  is  received. 

Art.  ll(d)-l.  Purpose  and  scope  of  exception  of  reorganiza- 
tion exchanges. — Under  the  general  rule,  upon  the  exchange  of 
property,  gain  or  loss  must  be  accounted  for  if  the  new  property 
dififers  in  a  material  particular,  either  in  kind  or  in  extent,  from 
the  old  property.  The  purpose  of  the  reorganization  provisions 
of  the  Act  is  to  except  from  the  general  rule  certain  specifically 
described  exchanges  incident  to  such  readjustments  of  corporate 
structures,  made  in  one  of  the  particular  ways  specified  in  the 
Act,  as  are  required  by  business  exigencies,  and  which  efifect  only 
a  readjustment  of  continuing  interests  in  property  under  inodified 
corporate  forms.  Requisite  to  a  reorganization  under  the  Act 
are  a  continuity  of  the  business  enterprise  under  the  modified 
corporate  form,  and  a  continuity  of  interest  therein  on  the  part  of 
those  persons  who  were  the  owners  of  the  enterprise  prior  to  the 
reorganization.  The  Act  recognizes  as  a  reorganization  the 
change  (made  in  a  specified  way)  from  a  business  enterprise  con- 
ducted by  a  single  corporation  to  the  same  business  enterprise 
conducted  by  a  parent  and  a  subsidiary  corporation,  but  not  the 
creation  of  a  temporary  subsidiary  as  a  device  for  the  making  of 
an  ordinary  dividend.  The  Act  recognizes  as  a  reorganization  the 
amalgamation  (occurring  in  a  specified  way)  of  two  corporate 
enterprises  under  a  single  corporate  structure  if  there  exists 
among  the  holders  of  the  stock  and  securities  of  either  of  the  old 
corporations  the  requisite  continuity  of  interest  in  the  new  corpo- 
ration, but  there  is  not  a  reorganization  if  the  holders  of  the  stock 
and  securities  of  the  old  corporation  are  merely  the  holders  of 
short-term  notes  in  the  new  corporation.  In  order  to  exclude 
transactions  not  intended  to  be  included,  the  specifications  of  the 
reorganization  provisions  of  the  law  are  precise.  Both  the  terms 
of  the  specifications  and  their  underlying  assumptions  and  pur- 
poses must  be  satisfied  in  order  to  entitle  the  taxpayer  to  the 
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benefit  of  the  exception  from  the  general  rule.  Accordingly, 
under  the  Act,  a  short-term  purchase  money  note  is  not  a  security 
of  a  party  to  a  reorganization,  an  ordinary  dividend  is  to  be 
treated  as  an  ordinary  dividend,  and  a  sale  is  nevertheless  to  be 
treated  as  a  sale,  even  though  the  mechanics  of  a  reorganization 
have  been  set  up. 

Art.  ll(d)-2.  Definitions. — The  terms  "reorganization," 
"merger,"  and  "consolidation"  as  used  in  section  11  mean — 

(1)  A  merger  or  consolidation  (including  the  acquisition  by 
one  corporation  of  at  least  a  majority  of  the  voting  stock  and  at 
least  a  majority  of  the  total  number  of  shares  of  all  other  classes 
of  stock  of  another  corporation,  or  substantially  all  the  properties 
of  another  corporation). 

(2)  A  transfer  by  a  corporation  of  all  or  a  part  of  its  assets 
to  another  corporation  if  immediately  after  the  transfer  the  trans- 
feror or  its  stockholders  or  both  are  in  control  of  the  corporation 
to  which  the  assets  are  transferred. 

(3)  A  recapitalization,  or 

(4)  A  mere  change  in  identity,  form,  or  place  of  organiza- 
tion, however  efifected. 

The  term  "a  party  to  a  reorganization,"  as  used  in  section  11, 
includes  a  corporation  resulting  from  a  reorganization  and  in- 
cludes both  corporations  in  the  case  of  an  acquisition  by  one  cor- 
poration of  at  least  a  majority  of  the  voting  stock  and  at  least  a 
majority  of  the  total  number  of  shares  of  all  other  classes  of  stock 
of  another  corporation.  This  definition  is  not  an  all-inclusive 
one,  but  simply  enumerates  certain  cases  with  respect  to  which 
doubt  might  arise. 

A  person  is,  or  two  or  more  persons  are,  "in  control"  of  a  cor- 
poration, within  the  meaning'  of  section  11,  when  owning — ■ 

(1)  At  least  80  per  cent  of  the  voting  stock;  and 

(2)  At  least  80  per  cent  of  the  total  number  of  shares  of  all 
other  classes  of  stock  of  the  corporation. 

As  used  in  section  11,  as  well  as  in  other  provisions  of  the 
Act,  the  conjunction  "or"  is  used  to  denote  both  the  conjunctive 
and  the  disjunctive,  and  the  singular  is  used  to  include  the  plural. 
For  example,  the  provisions  of  sec.  11(b)  are  complied  with  if 
"stock  or  securities"  are  received  in  exchange  as  well  as  if  "stock 
or  securities"  are  received,  and  if  securities  in  the  same  corpora- 
tion, together  with  securities  in  another  corporation  a  party  to 
the  reorganization  or  in  other  corporations  parties  to  the  reorgan- 
ization, are  received  in  exchange. 

Art.  11(d) -3.  Receipt  of  stock  or  securities  in  reorganization 
without  surrender  of  stock  by  shareholder. — Any  distribution, 
though  in  pursuance  of  a  plan  of  reorganization,  to  its  sharehold- 
ers without  the  surrender  of  their  stock,  by  or  on  behalf  of  a 
corporation  a  party  to  a  reorganization,  of  its  stock  or  securities 
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(other  than  its  own  stock,  which  is  not  taxable  as  a  dividend 
under  section  4(b)  (8))  or  of  stock  or  securities  of  another  corpo- 
ration a  party  to  the  reorganization,  shall  be  taxed  to  such  share- 
holders as  a  dividend,  within  the  meaning  of  section  12(d),  to  the 
extent  that  the  fair  market  value  of  such  stock  or  securities  at  the 
date  of  the  distribution  is  not  in  excess  of  (1)  the  earnings  or 
profits  of  the  corporation  of  the  taxable  year  computed  without 
regard  to  prior  years  and  (2)  the  earnings  or  profits  of  the  corpo- 
ration accumulated  after  June  30,  1937,  and  prior  to  the  taxable 
year.  Any  remainder  of  such  fair  market  value  of  the  stock  or 
securities  distributed  over  the  amount  of  such  earnings  or  profits 
shall  be  applied  against  and  used  to  reduce  the  basis  provided  in 
section  12  of  the  stock  in  respect  of  which  the  distribution  was 
made;  and  if  in  excess  of  such  basis,  such  excess  shall  be  taxable 
in  the  same  manner  as  a  gain  from  the  sale  or  exchange  of  prop- 
erty.   (See  section  11.) 

XII.    UNADJUSTED  BASIS  FOR  DETERMINING  GAIN 

OR  LOSS 

Sec.  12.  Basis  (unadjusted)  of  property. — (a)  The  basis 
for  determining  gain  or  loss  upon  the  sale  or  other  disposition  of 
property  shall  be  the  cost  of  such  property  except  that — 

(1)  Inventory  value. — If  the  property  should  have  been 
included  in  the  last  inventory,  the  basis  shall  be  the  last  inven- 
tory value  thereof; 

(2)  Gifts  after  basic  date. — If  the  property  was  acquired 
by  gift  on  or  after  the  basic  date,  the  basis  shall  be  the  same  as 
it  would  be  in  the  hands  of  the  donor  or  the  last  preceding  owner 
by  whom  it  was  not  acquired  by  gift,  except  that  for  the  purpose 
of  determining  loss  the  basis  shall  be  the  basis  so  determined  or 
the  fair  market  value  of  the  property  at  the  time  of  the  gift, 
whichever  is  lower.  If  the  facts  necessary  to  determine  the  basis 
in  the  hands  of  the  donor  or  the  last  preceding  owner  are  un- 
known to  the  donee,  the  State  Treasurer  shall,  if  possible,  obtain 
such  facts  from  such  donor  or  last  preceding  owner,  or  any 
other  person  cognizant  thereof.  If  the  State  Treasurer  finds  it 
impossible  to  obtain  such  facts,  the  basis  in  the  hands  of  such 
donor  or  last  preceding  owner  shall  be  the  fair  market  value  of 
such  property  as  found  by  the  State  Treasurer  as  of  the  date  or 
approximate  date  at  which,  according  to  the  best  information 
that  the  State  Treasurer  is  able  to  obtain,  such  property  was 
acquired  by  such  donor  or  last  preceding  owner; 

(3)  Transfer  in  trust  on  or  after  basic  date. — If  the  prop- 
erty was  acquired  on  or  after  the  basic  date,  by  a  transfer  in  trust 
(other  than  by  a  bequest  or  devise),  the  basis  shall  be  the  same 
as  it  would  be  in  the  hands  of  the  grantor,  increased  in  the 
amount  of  gain  or  decreased  in  the  amount  of  loss  recognized  to 
the  grantor  upon  such  transfer; 

(4)  Gift  or  transfer  in  trust  before  basic  date. — If  the  prop- 
erty was  acquired  by  gift  or  transfer  in  trust  before  the  basic 
date  the  basis  shall  be  the  fair  market  value  of  such  property  on 
the  basic  date; 

(5)  Property  transmitted  at  death. — If  on  or  after  the 
basic  date  the  property  was  acquired  by  bequest,  devise,  or  inher- 
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itance,  or  by  the  decedent's  estate  from  the  decedent,  the  basis 
shall  be  the  fair  market  value  of  such  property  at  the  time  of 
such  acquisition. 

Revocable  trust. — In  the  case  of  property  transferred 
in  trust  to  pay  the  income  for  life  to  or  upon  the  order  or  direc- 
tion of  the  grantor,  with  the  right  reserved  to  the  grantor  at  all 
times  prior  to  his  death  to  revoke  the  trust,  tlie  basis  of  such 
property  in  the  hands  of  the  persons  entitled  under  the  terms  of 
the  trust  instrument  to  the  property  after  the  grantor's  death 
shall,  after  such  death,  be  the  same  as  if  the  trust  instrument  had 
been  a  will  executed  on  the  day  of  the  grantor's  death.  F"or  the 
purpose  of  this  paragraph  property  passing  without  full  and  ade- 
quate consideration  under  a  general  power  of  appointment  exer- 
cised by  will  shall  be  deemed  to  be  property  passing  from  the 
individual  exercising  such  power  by  bequest  or  devise. 

(6)  Tax-free  exchanges  generally.— If  the  property  was 
acquired  on  or  after  the  basic  date  upon  an  exchange  described 
in  section  11(b),  the  basis,  except  as  provided  in  paragraph 
(12)  of  this  sub-section,  shall  be  the  same  as  in  the  case  of  the 
property  exchanged,  decreased  in  the  amount  of  any  money  re- 
ceived by  the  taxpayer,  and  increased  in  the  amount  of  gain  or 
decreased  in  the  amount  of  loss  recognized  to  the  taxpayer.  If 
the  property  so  acquired  consisted  in  part  of  the  type  of  property 
permitted  by  section  11(b)(1)  to  (6),  inclusive,  to  be  received 
without  the  recognition  of  gain  or  loss,  and  in  part  of  other  prop- 
erty, the  basis  provided  in  this  paragraph  shall  be  allocated  be- 
tween the  properties  (other  than  money)  received,  and  for  the 
purpose  of  allocation  there  shall  be  assigned  to  such  other  prop- 
erty an  amount  equivalent  to  its  fair  market  value  at  the  date  of 
the  exchange.  This  paragraph  shall  not  apply  to  property  ac- 
quired by  a  corporation  by  the  issuance  of  its  stock  or  securities 
as  the  consideration  in  whole  or  in  part  for  the  transfer  of  the 
property  to  it; 

(7)  Transfers  to  corporation. — If  the  property  was  ac- 
quired on  or  after  the  basic  date  by  a  corporation  in  connection 
with  the  reorganization,  then  the  basis  shall  be  the  same  as  it 
would  be  in  the  hands  of  the  transferor,  increased  in  the  amount 
of  gain  or  decreased  in  the  amount  of  loss  recognized  to  the 
transferor  upon  such  transfer.  This  paragraph  will  not  apply  if 
the  property  acquired  consists  of  stock  or  securities  in  a  corpo- 
ration, a  party  to  the  reorganization,  unless  acquired  by  the  issu- 
ance of  stock  or  securities  of  the  transferee  as  the  consideration 
in  whole  or  in  part  of  the  transfer; 

(8)  Property  acquired  by  issuance  of  stock  or  as  paid  in 
surplus. — If  the  property  was  acquired  on  or  after  the  basic  date 
by  a  corporation  (A)  by  the  issuance  of  its  stock  or  securities  in 
connection  with  a  transaction  described  in  section  11(b)(5)  (in- 
cluding also,  cases  where  part  of  the  consideration  for  the  trans- 
fer of  such  property  to  the  corporation  was  property  or  money, 
in  addition  to  such  stcok  or  securities),  or  (B)  as  paid-in  surplus 
or  as  a  contribution  to  capital,  then  the  basis  shall  be  the  same 
as  it  would  be  in  the  hands  of  the  transferor,  increased  in  the 
amount  of  gain  or  decreased  in  the  amount  of  loss  recognized  to 
the  transferor  upon  such  transfer; 

(9)  Partnerships. — If  the  property  was  acquired  on  or 
after  the  basic  date,  by  a  partnership  and  the  basis  is  not  other- 
wise determined  under  any  of  the  foregoing  paragraphs  then  the 
basis  shall  be  the  same  as  it  would  be  in  the  hands  of  the  trans- 
feror. If  the  property  was  distributed  in  kind  by  a  partnership 
to  any  partner,  the  basis  of  such  property  in  the  hands  of  the 
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partner  shall  be  such  part  of  the  basis  in  his  hands  of  his  partner- 
ship interest  as  is  properlj'  allocable  to  such  property; 

(10)  Involuntary  conversion. — If  the  property  was  ac- 
quired, on  or  after  the  basic  date,  as  the  result  of  compulsory  or 
involuntary  conversion  described  in  section  11(c),  the  basis  shall 
be  the  same  as  in  the  case  of  the  property  so  converted,  decreased 
in  the  amount  of  any  money  received  by  the  taxpayer  which  was 
not  expended  in  accordance  with  the  provisions  of  law  determin- 
ing the  taxable  status  of  the  gain  or  loss  upon  such  conversion, 
and  increased  in  the  amount  of  gain  or  decreased  in  the  amount 
of  loss  to  the  taxpayer  recognized  upon  such  conversion; 

(11)  Property  acquired  before  basic  date. — In  the  case  of 
property  acquired  before  the  basic  date,  if  the  basis  otherwise 
determined  under  this  section,  adjusted  as  provided  in  subsection 
(b)  is  less  than  the  fair  market  value  of  the  property  as  of  the 
basic  date,  then  the  basis  for  determining  gain  shall  be  such  lair 
market  value; 

(12)  Property  received  by  corporation  on  complete  liqui- 
dation of  another. — If  the  property  was  received  by  a  corporation 
upon  a  distribution  in  complete  liquidation  within  the  meaning 
of  section  11(b)(6),  then  the  basis  shall  be  the  same  as  it  would 
be  in  the  hands  of  the  transferor. 

Art.  12(a).  The  basis  in  general.— The  basis  for  computing 
gain  or  loss  from  the  sale  or  other  disposition  of  property  usually 
will  be  cost  of  such  property.  If,  however,  the  property  was 
acquired  prior  to  July  1,  1937,  the  basis  generally  for  computing 
gain  will  be  its  cost  or  July  1,  1937,  value,  whichever  is  greater, 
but  see  adjusted  basis,  section  12(b).  For  the  purpose  of  comput- 
ing loss  from  the  sale  or  other  disposition  of  property  acquired 
prior  to  July  1,  1937,  the  basis  generally  is  cost. 

The  general  rule  above  stated  is  subject  to  certain  excep- 
tions, the  more  important  of  which  are  outlined  in  the  following 
table : 


-BASIS  OF  VALUATION*- 


BASIS  OF  AO-      Acquired  prior  to  Acquired  on  or 

QUISITION  basic  date  Reference     after  basic  date  Reference 


(A)  By  Purchase      Gain;  Higher  of  Sec.  12(a)  (11)    Goin;  Cost.  Sec.  12(a) 

cost  or  fair  mar- 
ket value  on 
basic  date. 

ioss;  Cost.  Sec.  12(a)  (11)   Loss;  Cost.  Sec.  12(a) 


(B)  By  Gift  Gain;  Fair  mar-  Sec.  12(a)(4)     Gaiw;  Same  Sec.  12(a)(2) 

ket  value  on  basis  as  donor 

the  basic  date.  or  last  preced- 

ing owner  ac- 
quiring by 
purchase. 

Loss;  Same  as  Sec.  12(a)(4)  Loss;  Same  as  Sec.  12(a)(2) 
basis  for  gain.  basis  for  gain 

or  fair  market 
value,  time  of 
gift,  which- 
ever lower. 


•All  bases  herein  referred  to  must  be  adjusted  in  conformity  with  section  12(b), 
(capital  additions,  depreciation,  etc.)  adjusted  basis  for  determining  gain  or  loss. 
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BASIS  OF  AC- 
QUISITION 


Acquired  prior  to 
basic  date 


 BASIS  OF  VALUATION*  

Acquired  on  or 
Reference     after  basic  date  Reference 


(C)  By  Transfer 
in  Trust 


Gain:  Fair  mar- 
ket value  on 
basic  date. 


Loss:  Same  as 
basis  for  gain. 


Sec.  12(a)  (4) 


Sec.  12  (a)  (4) 


plus 


Gain:  Basis 
same  as 
grantors, 
gain  to 
grantor  or 
minus  loss  to 
grantor  upon 
such  transfer. 

Loss:  Same  as 
basis  for  gain. 


Sec.  12(a)  (3) 


Sec.  12(a)  (3) 


(D)  By  Specific 
or  General 
Devise,  Be- 
quest or  In- 
testacy** 


Gain:  Higher  of 
fair  market 
value  on  basic 
date  or  fair 
market  value 
upon  acqui- 
sition. 

Loss:  Fair  mar- 
ket value  upon 
acquisition. 


Sec.  12(a)  (11) 


Sec.  12(a)  (11) 


Gain:  Fair  mar- 
ket value 
upon  acqui- 
sition. 


Loss:  Same  as 
basis  for  gain. 


Sec.  12  (a)  (5) 


Sec.  12(a)  (5) 


(E)  By  Distribu- 

Gain: Higher  of  Sec.  12  (a)  ( 1 1 ) 

Gain:  Fair  mar- 

Sec. 12  (a)  (5) 

tion  through 

fair  market 

ket  value 

Executor 

value  on  basic 

upon  acquisi- 

or Admin- 

date or  fair 

tion  (time  of 

istrator** 

market  value 

decedents 

upon  acquisi- 

death). 

tion  (time  of 

decedents 

death). 

Loss:  Fair  mar-  Sec.  12(a)  (11) 

Loss:  Same  as 

Sec.  12(a)  (5) 

ket  value  upon 

basis  for  gain. 

acquisition 

(time  of  dece- 

dents death). 

(P)  By  Dece-  Gain:  Higher  of  Sec.  12  (a)  (11)    Gain:  Fair 

dents  Es-  fair  market  market  value 

tate,  both  value  on  basic  at  time  of 

Real  and  date  or  fair  decedents 

Personal**         market  value  at  death, 
time  of  dece- 
dents death. 


Loss:  Fair  mar- 
ket value  at 
time  of  dece- 
dents death. 


Sec.  12(a)  (11) 


Loss:  Same  as 
basis  for  gain. 


Sec.  12(a)  (5) 


Sec.  12  (a)  (5) 


(G)  By  Nontax-  Gain:  Higher  of  Sec.  12(a)  (11)    Gain:  Same  as 
able  Ex-  fair  market  property  ex- 
change value  on  basic  changed, 
(property  date  or  basis  of 
for  property  ex- 
property  )  changed. 


Loss:  Same  as 
property  ex- 
changed. 


Sec.  12(a)  (11) 


Loss:  Same  as 
property  ex- 
changed. 


Sec.  12  (a)  (6) 
Sec.  12  (a)  (7) 
Sec.  12(a)  (8) 


Sec.  12(a)  (6) 
Sec.  12(a)  (7) 
Sec.  12(a)  (8) 


*A11  bases  herein  referred  to  must  be  adjusted  in  conformity  with  section  12(b), 
(capital  additions,  depreciation,  etc.)  adjusted  basis  for  determining  gain  or  loss. 

**The  fair  market  value  at  date  of  death  shall  be  deemed  to  be  the  appraised  value 
for  purposes  of  administration  of  the  estate. 
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BASIS  OF  AC- 
QUISITION 


Acquired  prior  to 
basic  date 


 BASIS  OF  VALUATION*  

Acquired  on  or 
Reference     after  basic  date  Reference 


(I)  By  Partially 

Gain:  Higher  of 

Sec  12 (a) (11) 

Gain:  Cost  of 

Sec. 

12 (a) (6) 

Nontaxable 

fair  market 

lilte  property 

Sec. 

12(a) (7) 

Exchang'e 

value  on  basic 

exchanged 

Sec. 

12(a) (8) 

( property 

date  or  adjusted 

plus  deduct- 

for prop- 

cost basis  of 

ible  loss, 

erty  and 

property  ex- 

minus taxable 

money,  or 

changed. 

gain  recog- 

property 

nized  on 

for  prop- 

exchange. 

erty  and 

dissimilar 

property) 

Loss:  Adjusted 

Sec.  12(a)  (11) 

Loss:  Same  as 

Sec. 

12(a) (6) 

cost  basis  of 

basis  for  gain. 

Sec. 

12(a) (7) 

property  ex- 

Sec. 

12(a) (8) 

changed. 

(J)  By  "Wash 
Sale"  (Sec- 
tion 6(a) (8) 
disallows 
such  losses. 
Amount  of 
loss  then 
must  be 
capitalized 


Loss:  Cost  of 
substituted 
securities, 
plus  disal- 
lowed loss. 


Sec.  6(a)  (8) 


(K)  By  Part- 

Gain: Higher  of  Sea  12(a)  (11) 

Gain:  Cost  to 

Sec.  12(b)(9) 

nership 

fair  market 

transferor 

value  on  basic 

(partner). 

date  or  cost  to 

transferor 

(partner). 

1/ OSS.- Cost  to        Sec.  12(a)  (11) 

Loss:  Same  as 

Sec.  12(b)  (9) 

transferor 

basis  for  gain. 

(partner). 

(L.)  By  Distri- 
bution from 
Partnership 
to  Partner 


Gain:  Higher  of  Sec  12(a)  (11)    Gain:  Allo- 
fair  market  cable  cost  to 

value  on  basic  partner, 
date  or  allocable 
cost  to  partner. 

Loss:  Allocable  Sec.  12(a)  (11)  Loss:  Same  as 
cost  to  partner.  basis  for  gain. 


Sec  12(b) (9) 


Sec.  12(b)  (9) 


(M)  By  Involun- 
tary Con- 
version 


Gain:  Higher  of  Sec  12(a)  (11) 
cost  or  fair  mar- 
market  value  on 
basic  date  of 
substituted 
property. 


Loss:  Cost  of 

substituted 

property. 


Sec  12(a) (11) 


Gain:  Cost  of 
original  prop- 
erty plus  gain 
or  minus  loss 
recognized 
upon  con- 
version. 
Loss:  Same  as 
basis  for  gain. 


Sec  12(a) (10) 


Sec  12(a) (10) 


(N)  By  Inven- 
tory 


Cost,  or  cost  or 
market,  which- 
ever low'er. 


Sec  12(a) (1) 


Cost,  or  cost  or 
market,  which- 
ever low'er. 


Sec.  12(a)  (1) 


•All  bases  herein  referred  to  must  be  adjusted  in  conformity  with  section  12(b), 
(capital  additions,  depreciation,  etc.)  adjusted  basis  for  determining  gain  or  loss. 
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XIII.    ADJUSTED  BASIS  FOR  DETERMINING  GAIN 
OR  LOSS 

Sec.  12(b).    Adjusted  basis  for  determining  gain  or  loss. — 

The  adjusted  basis  for  determining  the  gain  or  loss  from  the  sale 
or  other  disposition  of  property,  whenever  acquired,  shall  be  the 
basis  determined  under  subsection  (a)  adjusted  as  hereinafter 
provided. 

(1)  General  rule. — Proper  adjustment  in  respect  of  the 
property  shall  in  all  cases  be  made;  (A)  for  all  items  properly 
chargeable  to  capital  account  including  taxes  and  other  carrying 
charges  on  unimproved  and  unproductive  real  property,  but  no 
such  adjustment  shall  be  made  for  taxes  or  other  carrying 
charges  for  which  deductions  have  been  taken  in  determining 
net  income  for  the  taxable  year  or  prior  years;  (B)  in  respect  of 
any  period  beginning  with  the  basic  date,  for  exhaustion,  wear 
and  tear,  obsolescence,  amortization,  and  depletion,  to  the  extent 
allowed  (but  not  less  than  the  amount  allowable)  under  this 
Act;  (C)  in  respect  of  any  period  prior  to  the  basic  date,  for 
exhaustion,  wear  and  tear,  obsolescence,  amortization  and  deple- 
tion, to  the  extent  sustained;  (D)  in  the  case  of  stock  (to  the 
extent  not  provided  for  in  the  foregoing  subparagraphs)  for  the 
amount  of  distribution  previously  made  which,  under  the  Act, 
either  were  tax-free  or  were  applicable  in  reduction  of  basis. 

(2)  Substituted  basis. — Whenever  it  appears  that  the  basis 
of  property  in  the  hands  of  the  taxpayer  is  a  substituted  basis, 
then  the  adjustments  provided  in  paragraph  (1)  of  this  subsection 
shall  be  made  after  first  making  in  respect  of  such  substituted 
basis  proper  adjustments  of  a  similar  nature  in  respect  of  the 
period  during  which  the  property  was  held  by  the  transferor, 
donor  or  grantor,  or  during  which  the  other  property  was  held 
by  the  person  for  whom  the  basis  is  to  be  determined.  A  similar 
rule  shall  be  applied  in  the  case  of  a  series  of  substituted  bases. 
The  term  "substituted  basis''  as  used  in  this  subsection  means  a 
basis  determined  under  the  provisions  of  this  section  providing 
that  the  basis  shall  be  determined  (A)  by  reference  to  the  basis 
in  the  hands  of  a  transferor,  donor  or  grantor,  or  (B)  by  refer- 
ence to  other  property  held  at  any  time  by  the  person  for  whom 
the  basis  is  to  be  determined. 

Art.  12(b).  General  rule. — The  cost  or  other  basis  shall  be 
properly  adjusted  for  any  expenditure,  receipt,  loss  or  other  item, 
properly  chargeable  to  capital  account,  including  the  cost  of  im- 
provements and  betterments  made  to  the  property.  In  the  case 
of  unimproved  and  unproductive  real  property,  carrying  charges, 
such  as  taxes  and  interest,  which  have  not  been  taken  as  deduc- 
tions by  the  taxpayer  in  determining  net  income  for  the  taxable 
year,  or  a  prior  taxable  year,  are  properly  chargeable  to  capital 
account. 

The  cost  or  other  basis  must  also  be  decreased  by  the  amount 
of  the  deductions  for  exhaustion,  wear  and  tear,  obsolescence, 
amortizations,  and  depletion  to  the  extent  such  deductions  have 
in  respect  of  any  period  since  July  1,  1937,  been  allowed,  but  such 
decrease  shall  not  be  less  than  the  amount  of  deductions  allow- 
able. The  adjustment  required  for  any  taxable  year  or  period  is 
the  amount  allowed  or  the  amount  allowable  for  such  year  or 
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period  under  the  law  applicable  thereto,  whichever  is  the  greater 
amount.  The  cost  or  other  basis  shall  also  be  decreased  by  the 
exhaustion,  wear  and  tear,  obsolescence,  amortization  and  deple- 
tion sustained  in  respect  to  any  period  prior  to  July  1,  1937. 

In  the  case  of  stock,  the  cost  or  other  basis  must  be  dimin- 
ished by  the  amount  of  distributions  previously  made  which, 
under  the  law  applicable  to  the  year  in  which  the  distribution 
was  made,  either  were  tax  free  or  were  applicable  in  reduction  of 
basis. 

Whenever  the  basis  of  property  in  the  hands  of  the  taxpayer 
is  a  substituted  basis,  as  defined  in  section  12(b)(2),  adjustments 
shall  be  made  as  included  in  section  12(b)(1)  after  first  making 
adjustments  of  a  similar  nature  in  respect  of  the  period  during 
which  the  property  was  held  by  the  grantor,  donor,  transferor,  or 
the  period  during  which  the  property  was  held  by  the  person  for 
whom  the  basis  is  determined.  A  similar  rule  shall  also  be  ap- 
plied in  the  case  of  a  series  of  substituted  bases. 

Art.  12(b)-2.  Substituted  basis  —  Determination  of  "fair 
market  value". — When  it  is  necessary  to  employ  a  substituted 
basis  or  a  basis  of  valuation  other  than  cost  adjusted  or  un- 
adjusted, generally  referred  to  as  "fair  market  value,"  then,  gen- 
erally, the  following  principles  will  be  observed  :  (Nothing  herein 
stated  with  reference  to  a  substituted  basis  shall  be  deemed  to 
apply  to  a  basis  of  cost,  adjusted  or  unadjusted,  as  in  the  hands 
of  a  predecessor  owner,  when  such  cost  basis  becomes  a  substi- 
tuted basis.) 

What  the  fair  market  value  of  property  was  on  July  1,  1937, 
is  a  question  of  fact  to  be  established  by  competent  evidence.  In 
determining  the  fair  market  value  of  stock  in  a  corporation,  due 
regard  shall  be  given  to  the  fair  market  value  of  the  corporate 
assets  on  such  date.  In  the  case  of  property  traded  in  on  public 
exchanges,  actual  sales  at  or  about  the  basic  date  afiford  evidence 
of  value.  In  general  the  fair  market  value  of  a  block  or  aggregate 
of  a  particular  kind  of  property  is  not  to  be  determined  by  forced 
sale  prices  or  by  an  estimate  of  what  a  whole  block  or  aggregate 
would  bring  if  placed  upon  the  market  at  one  and  the  same  time, 
but  such  value  should  be  determined  by  ascertaining  as  the  basis 
the  fair  market  value  of  each  unit  of  the  property.  All  relevant 
facts  and  elements  of  value  as  of  the  basic  date  should  be  consid- 
ered in  every  case. 

With  respect  to  property  traded  in  on  public  exchanges,  in 
the  absence  of  circumstances  such  as  bulk  sales  which  tend  to 
radically  affect  such  quotations  or  other  extraordinary  relevant 
circumstances,  the  quotation  on  the  basic  date  may  be  determined 
by  striking  an  average  between  the  high  and  low  public  quota- 
tions on  such  basic  date.  In  the  absence  of  a  public  quotation, 
sales  of  identical  property  at  or  about  the  basic  date  may  afford 
evidence  of  value  as  to  such  property. 
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In  general,  the  rule  of  what  a  willing  buyer  not  forced  to 
purchase  would  pay  to  a  willing  seller  not  forced  to  sell  will 
apply.  In  the  absence  of  a  willing  buyer  in  fact,  the  presence  of 
a  willing  buyer  will  be  presumed. 

The  burden  of  proof  is  upon  the  taxpayer  attempting  to  sub- 
stantiate the  employment  of  any  fair  market  value  on  the  basic 
date,  and  in  the  absence  of  any  extraordinary  circumstance  or 
circumstances  being  shown  to  exist,  a  fair  market  value  will  be 
deemed  to  have  existed. 

In  respect  to  real  property,  appraisals  or  assessed  valuation 
may  be  deemed  competent  evidence  in  determining  a  fair  market 
value  of  such  physical  properties  or  other  capital  assets,  to  be 
accepted  or  rejected  contingent  upon  other  relevant  factors  uti- 
lized as  a  basis  for  determination  of  the  proposed  valuations. 

In  cases  where  it  is  necessary  to  affix  a  valuation  on  the  basic 
date  to  indebtedness  on  open  account,  loans,  notes,  and  similar 
obligations,  reference  must  be  made  in  determining  such  valua- 
tion to  the  circumstances  of  the  obligor ;  for  example,  the  total 
or  partial  solvency  or  insolvency  of  the  debtor  or  obligor. 

The  above  rules  are  made  not  only  with  specific  reference  to 
the  determination  of  a  fair  market  value  on  the  basic  date,  but 
will  apply  in  all  cases  or  circumstances  where  it  is  necessary  to 
determine  a  fair  market  value  for  any  other  date  or  purpose. 

Sec.  12(c).  Depreciation  and  depletion — Basis  for  depreci- 
ation.— The  basis  upon  which  exhaustion,  wear  and  tear,  obso- 
lescence and  depletion  are  to  be  allowed  in  respect  of  any  prop- 
erty shall  be  the  adjusted  basis  provided  in  subsection  (b)  for  the 
purpose  of  determining  the  gain  upon  the  sale  or  other  disposi- 
tion of  such  property. 

Art.  12(c).  Basis  for  allowance  of  depreciation  and  deple- 
tion.— The  basis  upon  which  exhaustion,  wear  and  tear,  obsoles- 
cence, and  depletion  will  be  allowed  in  respect  of  any  property  is 
the  same  as  is  provided  in  section  12(a),  adjusted  as  provided  in 
section  12(b),  for  the  purpose  of  determining  the  gain  from  the 
sale  or  other  disposition  of  such  property,  except  as  provided  in 
article  12(c)(3),  relating  to  depletion  based  on  discovery  value, 
in  article  12(c)(1),  relating  to  percentage  depletion  in  the  case 
of  oil  and  gas  wells,  and  in  article  12(c)  (2),  relating  to  percentage 
depletion  in  the  case  of  coal  mines  and  metal  mines. 

Section  12(c)(1).  Percentage  depletion,  oil  and  gas  wells — 
Basis  for  depletion. — The  basis  for  depletion  shall  be  as  follows: 
(1)  In  the  case  of  oil  and  gas  wells,  the  allowance  for  depletion 
under  section  5(k)  shall  be  27J/2  per  cent  of  the  gross  income 
from  the  property  during  the  taxable  year,  excluding  from  such 
gross  income  an  amount  equal  to  any  rents  or  royalties  paid  or 
incurred  by  the  taxpaj'er  in  respect  of  the  property.  Such  allow- 
ance shall  not  exceed  50  per  cent  of  the  net  income  of  the  tax- 
payer (computed  without  allowance  for  depletion)  from  the  prop- 
erty, except  that  in  no  case  shall  the  depletion  allowance  be  less 
than  it  would  be  if  computed  without  reference  to  this  para- 
graph. 
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Art.  12(c)(1).  Oil  and  gas  wells.— In  the  case  of  oil  and 
gas  wells  (as  above)  the  deduction  for  depletion  may  be  (in  lieu 
of  the  basis  of  units  recovered  to  total  recoverable  units)  com- 
puted on  a  basis  of  27^  per  cent  of  the  gross  income,  after  deduc- 
tion of  rents,  royalties  and  rentals  or  lease  payments  directly 
chargeable  to  gross  proceeds.  In  no  case  shall  the  deduction  so 
computed  exceed  (50  per  cent)  fifty  per  cent  of  the  taxpayer's 
net  income  computed  without  benefit  of  such  deduction.  The 
following  example  illustrates  method  of  computation  : 


Computed  Computed 

without  on  basis  of 

benefit  of  allotvable 

deduction  deduction 

Gross  proceeds  (sales  of  oil,  gas,  etc.)  $75,000.00  $75,000.00 

Less,  rents  and  royalties                                       15,000.00  15,000.00 

Gross  income  (percentage  basis)                             60,000.00  60,000.00 

Salaries,  wages  and  general  operating  expenses        35,000.00  35,000.00 

Deduction  for  depletion   12,500.00* 

Total                                                           35,000.00  47,500.00 

Net  income                                                          25,000.00  12,500.00 


Limited  amount  of  deduction  50%  of  net  income....  12,500.00* 

Section  12(c)(2).  Percentage  depletion  for  coal  and  metal 
mines — Basis  for  depletion. — (2)  The  allowance  for  depletion 
under  section  5(k)  shall  be,  in  the  case  of  coal  mines,  5  per  cent, 
and  in  the  case  of  metal  mines,  40  per  cent,  of  the  gross  income 
from  the  property  during  the  taxable  year,  excluding  from  such 
gross  income  an  amount  equal  to  any  rents  or  royalties  paid  or 
incurred  by  the  taxpayer  in  respect  of  the  property.  Such 
allowance  shall  not  exceed  50  per  cent  of  the  net  income  of  the 
taxpayer  (computed  without  allowance  for  depletion)  from  the 
property. 

Art.  12(c)(2).    Basis  for  depletion — Coal  and  metal  mines. 

— The  deduction  for  depletion  in  the  case  of  coal  and  metal  mines 
may  be  made  on  the  basis  of  a  percentage  of  gross  income,  after 
reduction  of  gross  proceeds  for  rents  and  royalties  paid  for  prop- 
erties operated,  in  amount  not  to  exceed  (50)  fifty  per  cent  of  the 
taxpayer's  net  income  computed  without  benefit  of  such  deduc- 
tion. The  rate  to  be  applied  to  gross  income  for  the  purpose  of 
computing  such  depletion  deduction  shall  be,  in  the  case  of  coal 
mines,  5  per  cent  of  gross  income,  and  in  the  case  of  metal  mines 
40  per  cent  of  gross  income.  See  article  12(c)  (1)  for  illustrative 
computation.    See  also  section  5(k)  and  regulations  thereunder. 

•Percentage  (27%  per  cent)  applied  to  gross  income  equals  $16,500.00 
(60,000  X  27%),  which  is  in  excess  of  50  per  cent  of  net  income,  or  $12,500.00, 
which  is  amount  of  allowable  deduction.  See  also  section  5(k)  and  regulations 
thereunder. 


Income  Tax  Regulations 


103 


Section  12(c)(3).  Discovery  value  in  case  of  mines — Basis 
for  depletion. — In  the  case  of  mines  (other  than  metal  or  coal 
mines)  discovered  by  the  taxpayer  after  the  basic  date,  the  basis 
for  depletion  shall  be  the  fair  market  value  of  the  property  at  the 
date  of  discovery  or  within  thirty  (30)  days  thereafter,  if  such 
mines  were  not  acquired  as  the  result  of  a  purchase  of  a  proven 
tract  or  lease,  and  if  the  fair  market  value  of  the  property  is  ma- 
terially disproportionate  to  the  cost.  The  depletion  allowance 
under  section  5(k)  based  on  discovery  value  provided  in  this  par- 
agraph shall  not  exceed  fifty  (50)  per  centum  of  the  net  income  of 
the  taxpayer  computed  without  allowance  for  depletion)  from  the 
property  upon  which  the  discovery  was  made,  except  that  in  no 
case  shall  the  depletion  allowance  under  section  5(k)  be  less  than 
it  would  be  if  computed  without  reference  to  discovery  value. 
Discoveries  shall  include  minerals  in  commercial  quantities 
within  a  vein,  or  deposit,  discovered  in  an  existing  mne,  or  mine 
tract,  by  the  taxpayer  after  the  basic  date,  if  the  vein,  or  de- 
posit, thus  discovered  was  not  merely  the  uninterrupted  exten- 
sion of  a  continuing  commercial  vein,  or  deposit,  already  known 
to  exist,  and  if  the  discovered  minerals  are  of  sufficient  value  and 
quantity  that  they  could  be  separately  mined  and  marketed  at 
a  profit. 

Art.  12(c)(3).    Discovery  value  basis  for  depletion. — The 

basis  for  depletion  deduction  may,  in  the  case  of  mines  other  than 
coal  and  metal  mines,  be  the  discovery  value  of  such  property  if 
discovered  on  or  after  July  1,  1937,  in  lieu  of  the  basis  of  adjusted 
cost  as  provided  in  section  12(b)  ;  provided,  such  discovery  value 
is  materially  higher  than  cost,  and  discovery  is  the  result  of  new 
development  work,  etc.  The  deduction  shall  in  no  case  exceed 
(50%)  fifty  per  cent  of  the  taxpayer's  net  income,  computed  with- 
out benefit  of  such  deduction.  (See  also  section  5(k)  and  regu- 
lations thereunder.) 

Section  12(c)(4).  Election  of  basis. — taxpayer  making 
his  first  return  under  this  Act  in  respect  of  a  property  shall  state 
whether  he  elects  to  have  the  depletion  allowance  for  such  prop- 
erty for  the  taxable  year  for  which  the  return  is  made  computed 
with  or  without  regard  to  percentage  depletion,  and  the  deple- 
tion allowance  in  respect  of  such  property  for  such  year  and  all 
succeeding  taxable  years  shall  be  computed  according  to  the  elec- 
tion thus  made.  If  the  taxpayer  fails  to  make  such  statement  in 
the  return  the  depletion  allowance  for  such  property  for  such 
year  shall  be  computed  on  the  basis  of  percentage  depletion. 

Method — Transfers,  etc. — The  method,  determined  as 
above  of  computing  the  depletion  allowance  shall  be  applied  in 
the  case  of  the  property  for  all  taxable  years  in  which  it  is  in  the 
hands  of  such  taxpayer  or  of  any  other  person  if  the  basis  of  the 
property  (for  determining  gain)  in  his  hands  is  determined  by 
reference  to  the  basis  in  the  hands  of  such  taxpayer,  either  di- 
rectly or  through  one  or  more  substituted  bases. 

Art.  12(c)(4).  Election  of  basis  to  be  used. — The  taxpayer 
making  his  first  return  shall  elect  for  such  initial  return  the  unit 
basis  or  percentage  basis  upon  which  deduction  for  depletion  is 
to  be  made  and  such  election  shall  be  followed  as  to  subsequent 
returns.  The  percentage  basis  shall  be  used  in  the  event  of  the 
taxpayer's  failure  to  state  election. 
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Art.  12(c) (4)-l.  Methods— Transfers,  etc.— The  basis  for 
purposes  of  the  computation  of  depletion  allowance  shall  be  the 
same  in  hands  of  subsequent  holders  of  the  property  as  it  was  in 
the  hands  of  the  original  holder  of  the  property,  making  deduc- 
tion for  such  depletion  allowance,  except  in  the  case  of  the  sale 
of  the  property. 

Sec.  12(d)(1).  Distributions  by  corporations. — (1)  Defini- 
tion of  dividend. — The  term  "dividend"  when  used  in  this  Act 
means  any  distribution  made  by  a  corporation  to  its  shareholders, 
whether  in  money  or  in  other  property,  out  of  its  earnings  or 
profits  accumulated  on  or  after  the  basic  date. 

Art.  12(d)(1).  Dividends.— The  term  "dividends"  for  the 
purpose  of  this  Act  comprises  any  distribution  in  the  ordinary 
course  of  business,  even  though  extraordinary  in  amount,  made 
by  a  resident  or  non-resident  corporation  to  its  shareholders  out 
of  its  earnings  or  profits  accumulated  since  June  30,  1937.  Among 
the  items  entering  into  the  computation  of  corporate  "earnings 
or  profits"  for  a  particular  period  are  all  income  exempted  by 
statute,  income  not  taxable  by  law,  as  well  as  all  items  includible 
in  gross  income  under  section  4(a)  of  the  Act.  Gains  and  losses 
within  the  purview  of  section  11  are  brought  into  the  earnings 
and  profits  account  at  the  time  and  to  the  extent  such  gains  and 
losses  are  recognized  under  that  section.  Although  interest  on 
federal  bonds  and  certain  other  obligations  is  not  taxable  when 
received  by  a  corporation,  when  distributed  to  shareholders  in 
dividends  is  taxable  to  the  same  extent  as  other  dividends. 

A  taxable  distribution  made  by  a  corporation  to  its  share- 
holders shall  be  included  in  the  gross  income  of  the  distributees 
when  the  cash  or  other  property  is  unqualifiedly  made  subject  to 
their  demands. 

Sec.  12(d)(2).  Source  of  distributions. — For  the  purposes 
of  this  Act  every  distribution  is  made  out  of  earnings  or  profits 
to  the  extent  thereof,  and  from  the  most  recently  accumulated 
earnings  or  profits.  Any  earnings  or  profits  accumulated,  or 
increase  in  value  of  property  accrued,  before  the  basic  date, 
may  be  distributed  exempt  from  tax,  after  the  earnings  and 
profits  accumulated  on  or  after  the  basic  date,  have  been  distrib- 
uted, but  any  such  tax-free  distribution  shall  be  applied  against 
and  reduce  the  adjusted  basis  of  the  stock  provided  in  this 
section. 

Art.  12(d) (2)-l.  Source  of  distribution. — For  the  purpose 
of  income  taxation  every  distribution  made  by  a  corporation  is 
made  out  of  earnings  or  profits  to  the  extent  thereof  and  from  the 
most  recently  accumulated  earnings  or  profits. 

In  determining  whether  a  dividend  is  out  of  earnings  or 
profits  accumulated  since  June  30,  1937,  or  prior  to  July  1,  1937, 
due  consideration  must  be  given  to  the  facts,  and  mere  bookkeep- 
ing entries  increasing  or  decreasing  surplus  will  not  be  conclu- 
sive. 
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The  excess  of  a  loss  sustained  for  a  year  subsequent  to  June 
30,  1937,  over  the  undistributed  earnings  or  profits  accumulated 
since  June  30,  1937,  and  prior  to  the  year  for  which  the  loss  was 
sustained  reduces  surplus  as  of  July  1,  1937,  to  the  extent  of  such 
excess.  Assuming  that  the  surplus  as  of  July  1,  1937,  was  suffi-. 
cient  to  absorb  such  excess,  distributions  to  shareholders  after 
the  year  of  the  loss  are  out  of  earnings  or  profits  accumulated 
since  the  year  of  the  loss  to  the  extent  of  such  earnings.  This 
paragraph  may  be  illustrated  by  the  following  example  : 

Example:  The  M  Corporation  had  a  surplus  as  of  July  1, 
1937,  and  income  and  losses  subsequent  to  June  30,  1937,  as 
follows : 

Surplus  as  of  July  1,  1937  $400,000 

Total  of  net  income  for  fiscal  year  ended  June  30,  1938....  50,000 

Total  of  net  loss  for  fiscal  year  ended  June  30,  1939   60,000 

Net  income  for  fiscal  year  ended  June  30,  1940   35,000 

On  July  1,  1940,  the  M  Corporation  makes  a  distribution  to 
its  shareholders  in  the  amount  of  $30,000,  no  prior  distributions 
to  shareholders  having  been  made  subsequent  to  June  30,  1937. 
The  $30,000  distributed  on  July  1,  1940,  is  out  of  earnings  or 
profits  accumulated  since  June  30,  1937. 

Art.  12(d) (2)-2.  Distributions  out  of  earnings  or  profits 
accumulated,  or  increase  in  value  of  property  accrued,  prior  to 
July  1,  1937. — Any  distribution  by  a  corporation  out  of  earnings 
or  profits  accumulated  prior  to  July  1,  1937,  or  out  of  increase  in 
value  of  property  accrued  prior  to  July  1,  1937  (whether  or  not 
realized  by  sale  or  other  disposition,  and,  if  realized,  Avhether 
prior  to  or  on  or  after  July  1,  1937)  is  not  a  dividend  within  the 
meaning  of  the  Act.  For  the  purposes  of  the  Act,  a  corporation 
cannot  distribute  earnings  or  profits  accumulated  or  increase  in 
value  of  property  accrued  prior  to  July  1,  1937,  unless  and  until 
all  earnings  or  profits  accumulated  since  June  30,  1937,  have  been 
distributed. 

A  distribution  made  by  a  corporation  out  of  earnings  or 
profits  accumulated  or  increase  in  value  of  property  accrued  prior 
to  July  1,  1937,  is  not,  as  such,  subject  to  tax,  but  shall  be  applied 
against  the  basis  of  the  stock.  (For  the  treatment  of  gains  from 
stock,  see  article  ll(a)-l.)  The  provisions  of  this  paragraph  are 
applicable  to  a  distribution  received  by  one  corporation  from 
another  corporation  out  of  increase  in  value  of  property  accrued 
or  earnings  or  profits  accumulated  prior  to  July  1,  1937. 

Example:  In  1938  the  M  Corporation  purchased  certain 
shares  of  stock  in  the  O  Corporation  for  $10,000.  During  that 
year  the  M  Corporation  received  a  distribution  from  the  O  Cor- 
poration of  $2,000  paid  out  of  earnings  or  profits  of  the  O  Corpo- 
ration accumulated  prior  to  July  1,  1937.   This  distribution  must 
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be  applied  by  the  M  Corporation  against  the  basis  of  its  stock  in 
the  O  Corporation,  reducing  such  basis  to  $8,000.  The  $2,000 
does  not  constitute  a  part  of  the  earnings  or  profits  of  the  M 
Corporation.  If  the  M  Corporation  subsequently  sells  the  stock 
of  the  O  Corporation  for  $9,000,  it  realizes  a  gain  of  $1,000,  which 
constitutes  a  part  of  its  earnings  or  profits  for  the  year  in  which 
the  stock  is  sold.  If  the  distribution  had  amounted  to  $14,000, 
the  gain  of  $4,000,  computed  as  provided  in  article  ll(a)-l,  would 
have  constituted  a  part  of  the  earnings  or  profits  of  the  M  Cor- 
poration for  the  year  in  which  the  distribution  was  made. 

Art.  12(d)  (2) -3.  Distributions  other  than  those  out  of  in- 
crease in  value  of  property  accrued  prior  to  July  1,  1937,  or  out  of 
earnings  or  profits. — Any  distribution  (not  in  partial  or  complete 
liquidation)  made  by  a  corporation  to  its  shareholder  otherwise 
than  out  of  increase  in  value  of  property  accrued  prior  to  July  1, 
1937,  or  earnings  or  profits,  shall  be  taxable  to  the  recipient  only 
if  and  to  the  extent  that  such  distribution  exceeds  the  basis  of  his 
stock  as  provided  in  section  12(b)(1)(D).  Any  such  distribu- 
tion, however,  shall  be  applied  against  and  reduce  the  cost  or 
other  basis  of  the  stock  upon  which  declared.  For  the  treatment 
of  the  gains  from  the  stock,  see  article  ll(a)-l. 

Sec.  12(d)(3).  Distribution  in  liquidation.^ — Amounts  dis- 
tributed in  complete  liquidation  of  a  corporation  shall  be  treated 
as  in  full  payment  in  excliange  for  tlie  stock,  and  amounts  dis- 
tributed in  partial  liquidation  of  a  corporation  shall  be  treated  as 
in  part  or  full  payment  in  exchange  for  the  stock.  Despite  the 
provisions  of  section  15(a),  one  hundred  (100)  percent  of  the 
gains  shall  be  taken  into  account  in  computing  net  income,  except 
in  the  case  of  amounts  distributed  in  complete  liquidation  of  a 
corporation. 

Art.  12(d) (3)-l.  Distributions  in  liquidation. — Amounts 
distributed  in  complete  liquidation  of  a  corporation  are  to  be 
treated  as  in  full  payment  in  exchange  for  the  stock,  and  amounts 
distributed  in  partial  liquidation  are  to  be  treated  as  in  part  or 
full  payment  in  exchange  for  the  stock  so  cancelled  or  redeemed. 
The  phrase  "amounts  distributed  in  partial  liquidation"  means  a 
distribution  by  a  corporation  in  complete  cancellation  or  redemp- 
tion of  a  part  of  its  stock,  or  one  of  a  series  of  distributions  in 
complete  cancellation  or  redemption  of  all  or  a  portion  of  its 
stock.  A  complete  cancellation  or  redemption  of  a  part  of  the 
corporate  stock  may  be  accomplished,  for  example,  by  the  com- 
plete retirement  of  all  the  shares  of  a  particular  preference  or 
series,  or  by  taking  up  all  the  old  shares  of  a  particular  prefer- 
ence or  series  and  issuing  new  shares  to  replace  a  portion  thereof, 
or  by  the  complete  retirement  of  any  part  of  the  stock,  whether 
or  not  pro  rata  among  the  shareholders. 

The  gain  or  loss  to  a  shareholder  from  a  distribution  in  liqui- 
dation is  to  be  determined,  as  provided  in  section  11(a)  and  arti- 
cle ll(a)-l,  by  comparing  the  amount  of  the  distribution  with 
the  cost  or  other  basis  of  the  stock  provided  in  section  12(b)  ;  but 
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the  gain  or  loss  will  be  recognized  only  to  the  extent  provided  in 
section  11(b)(6).  The  entire  amount  of  the  gain  so  recognized 
shall  be  taken  in  account  in  computing  net  income  despite  the 
provisions  of  section  15(a),  but  the  losses  are  subject  to  the  limi- 
tations in  that  section.  In  the  case  of  amounts  distributed  in 
partial  liquidation,  the  part  of  such  distribution  which  is  property 
chargeable  to  capital  account  shall  not  be  considered  a  distribu- 
tion of  earnings  or  profits  within  the  meaning  of  section  12(d)  (2) 
for  the  purpose  of  determining  taxability  of  subsequent  distribu- 
tions by  the  corporation. 

Art.  12(d) (3)-2.  Distributions  from  depletion  or  deprecia- 
tion reserve. — A  reserve  set  up  out  of  gross  income  by  a  corpora- 
tion and  maintained  for  the  purpose  of  making  good  any  loss  of 
capital  assets  on  account  of  depletion  or  depreciation  is  not  a  part 
of  surplus  out  of  which  ordinary  dividends  may  be  paid.  A  dis- 
tribution made  from  a  depletion  or  a  depreciation  reserve  based 
upon  the  cost  of  the  property  will  not  be  considered  as  having 
been  paid  out  of  earnings  or  profits,  but  the  amount  thereof  shall 
be  applied  against  and  reduce  the  cost  or  other  basis  of  the  stock 
upon  which  declared.  If  such  a  distribution  is  in  excess  of  the 
basis,  the  excess  shall  be  taxed  as  a  gain  from  the  sale  or  other 
disposition  of  property  as  provided  in  article  ll(a)-l.  A  distri- 
bution from  a  depletion  reserve  based  upon  discovery  value  to  the 
extent  that  such  reserve  represents  the  excess  of  the  discovery 
value  over  cost  or  July  1,  1937,  value,  is,  when  received  by  the 
shareholders,  taxable  as  an  ordinary  dividend.  The  amount  by 
which  a  corporation's  percentage  depletion  allowance  for  any 
year  exceeds  depletion  sustained  on  the  basis  of  cost  or  July  1, 
1937,  value,  computed  without  regard  to  discovery  or  percentage 
depletion  allowances  for  the  year  of  distribution  or  prior  years, 
constitutes  a  part  of  the  corporation's  "earnings  or  profits  ac- 
cumulated after  June  30,  1937,"  within  the  meaning  of  section 
12(d)  and,  upon  distribution  to  shareholders,  is  taxable  to  them 
as  a  dividend.  A  distribution  made  from  that  portion  of  a  deple- 
tion reserve  based  upon  a  valuation  as  of  July  1,  1937,  which  is  in 
excess  of  the  depletion  reserve  based  upon  cost,  will  not  be  con- 
sidered as  having  been  paid  out  of  earnings  or  profits,  but  the 
amount  of  the  distribution  shall  be  applied  against  and  reduce  the 
cost  or  other  basis  of  the  stock  upon  which  declared.  (See  article 
ll(a)-l.).  No  distribution,  however,  can  be  made  from  such  a 
reserve  until  all  the  earnings  or  profits  of  the  corporation  have 
first  been  distributed. 

Art.  12(d) (3)-3.  Dividends  paid  in  property. — Dividends 
paid  in  securities  or  other  property  (other  than  its  own  stock)  in 
which  the  earnings  of  a  corporation  have  been  invested,  are  in- 
come to  the  recipients  to  the  amount  of  the  market  value  of  such 
property  when  receivable  by  the  shareholders.  (See  section  12 
(d)-l.)  If  a  corporation  declares  a  dividend  payable  in  stock  of 
another  corporation,  setting  aside  the  stock  to  be  so  distributed 
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and  notifying  the  shareholders  of  its  action,  the  income  arising 
to  the  recipients  of  such  stock  is  its  market  value  at  the  time  the 
dividend  becomes  payable.  Scrip  dividends  are  subject  to  tax  in 
the  year  in  which  the  warrants  are  issued. 

Art.  12(d) (3)-4.  Stock  dividends. — The  issuance  of  its  own 
stock  by  a  corporation  as  a  dividend  to  its  shareholders  does  not 
result  in  taxable  income  to  such  shareholders,  but  gain  may  be 
derived  or  loss  sustained  by  the  shareholders  from  the  sale  of 
such  stock.  The  amount  of  gain  derived  or  loss  sustained  from 
the  sale  of  such  stock,  or  from  the  sale  of  the  stock  in  respect  of 
which  it  is  issued,  shall  be  determined  as  provided  in  articles 
ll(a)-l  and  12(b). 

Art.  12(d)  (3)-5.  Distribution  in  redemption  or  cancellation 
of  stock  taxable  as  a  dividend. — If  a  corporation  cancels  or  re- 
deems its  stock  (whether  or  not  such  stock  was  issued  as  a  stock 
dividend)  at  such  time  and  in  such  manner  as  to  make  the  distri- 
bution and  cancellation  or  redemption  in  whole  or  in  part  essen- 
tially equivalent  to  the  distribution  of  a  taxable  dividend,  the 
amount  so  distributed  in  redemption  or  cancellation  of  the  stock, 
to  the  extent  that  it  represents  a  distribution  of  earnings  or  profits 
accumulated  after  June  30,  1937,  shall  be  treated  as  a  taxable 
dividend. 

The  question  whether  a  distribution  in  connection  with  a 
cancellation  or  redemption  of  stock  is  essentially  equivalent  to 
the  distribution  of  a  taxable  dividend  depends  upon  the  circum- 
stance of  each  case.  A  cancellation  or  redemption  by  a  corpora- 
tion of  a  portion  of  its  stock  pro  rata  among  all  the  shareholders 
will  generally  be  considered  as  effecting  a  distribution  essentially 
equivalent  to  a  dividend  distribution  to  the  extent  of  the  earnings 
and  profits  accumulated  after  June  30,  1937.  On  the  other  hand, 
a  cancellation  or  redemption  by  a  corporation  of  all  of  the  stock 
of  a  particular  shareholder,  so  that  the  shareholder  ceases  to  be 
interested  in  the  affairs  of  the  corporation,  does  not  effect  a  distri- 
bution of  a  taxable  dividend.  A  bona  fide  distribution  in  com- 
plete cancellation  or  redemption  of  all  of  the  stock  of  a  corpora- 
tion, or  one  of  a  series  of  bona  fide  distributions  in  complete  can- 
cellation or  redemption  of  all  of  the  stock  of  a  corporation,  is  not 
essentially  equivalent  to  the  distribution  of  a  taxable  dividend. 
If  a  distribution  is  made  pursuant  to  a  corporate  resolution  recit- 
ing that  the  distribution  is  made  in  liquidation  of  the  corporation, 
and  the  corporation  is  completely  liquidated  and  dissolved  within 
one  year  after  the  distribution,  the  distribution  will  not  be  con- 
sidered essentially  equivalent  to  the  distribution  of  a  taxable  divi- 
dend ;  in  all  other  cases  the  facts  and  circumstances  should  be 
reported  to  the  State  Treasurer  for  his  determination  whether  the 
distribution,  or  any  part  thereof,  is  essentially  equivalent  to  the 
distribution  of  a  taxable  dividend. 
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Art.  12(d) (3)-6.  Source  of  tax-free  distribution  of  stock  or 
securities  in  corporate  reorganization. — The  general  rule  pro- 
vided in  section  12(d)(2)  that  every  distribution  is  made  out  of 
earnings  or  profits  to  the  extent  thereof  and  from  the  most  re- 
cently accumulated  earnings  or  profits,  does  not  apply  to : 

(1)  A  stock  dividend.    (See  section  4(b)-8.) 

(2)  The  distribution  to  its  shareholders,  in  pursuance  of  a 
plan  of  reorganization,  by  or  on  behalf  of  a  corporation  a  party 
to  the  reorganization,  of  stock  or  securities  in  such  corporation 
or  in  another  corporation  a  party  to  the  reorganization,  in  ex- 
change for  its  stock  or  securities,  if  no  gain  to  the  distributees 
from  the  receipt  of  such  stock  or  securities  was  recognized  by 
law.   (See  section  ll(b)-3.) 

XIII.    COMPUTATION  OF  INCOME  OF  ESTATES 
AND  TRUSTS 

Sec.  13(a).  Net  income — Computation  of  income  of  estates 
and  trusts. — The  net  income  of  an  estate  or  trust  shall  be  com- 
puted in  the  same  manner  and  on  the  same  basis  as  in  the  case 
of  an  individual,  except  that 

(1)  There  shall  be  allowed  as  a  deduction,  in  lieu  of  the 
deduction  for  charitable,  etc.,  contributions  autliorized  by  section 
5(m)  any  part  of  the  gross  income,  without  limitation,  which, 
pursuant  to  the  terms  of  the  instrument  creating  the  trust,  is 
paid  or  permanently  set  aside  during  the  taxable  year  exclusively 
for  the  purpose  specfied  in  section  5(m) ; 

(2)  There  shall  be  allowed  as  an  additional  deduction  in 
computing  the  net  income  of  the  estate  or  trust  the  amount  of  the 
income  of  the  estate  or  trust  for  its  taxable  year  which  is  to  be 
distributed  currently  by  the  fiduciary  to  the  beneficiaries,  and  the 
amount  of  the  income  collected  by  a  guardian  of  an  infant  which 
is  to  be  held  or  distributed  as  the  court  may  direct,  but  the 
amount  so  allowed  as  a  deduction  shall  be  included  in  computing 
the  net  income  of  the  beneficiaries  whether  distributed  to  them 
or  not.  Any  amount  allowed  as  a  deduction  under  this  para- 
graph shall  not  be  allowed  as  a  deduction  under  subsection  3  of 
this  section  in  the  same  or  any  succeeding  taxable  year; 

(3)  In  the  case  of  income  received  by  estates  of  deceased 
persons  during  the  period  of  administration  or  settlement  of  the 
estate,  and  in  the  case  of  income  which,  in  the  discretion  of  the 
fiduciary,  may  be  either  distributed  to  the  beneficiary  or  accumu- 
lated, there  shall  be  allowed  as  an  additional  deduction  in  com- 
puting the  net  income  of  the  estate  or  trust  the  amount  of  the 
income  of  the  estate  or  trust  for  its  taxable  year,  which  is  prop- 
erly paid  or  credited  during  such  year  to  any  legatee,  heir,  or 
beneficiary,  but  the  amount  so  allowed  as  a  deduction  shall  be 
included  in  computing  the  net  income  of  the  legatee,  heir,  or  ben- 
eficiary. 

Art.  13(a).  Income  of  estates  and  trusts. — In  ascertaining 
the  tax  liability  of  the  estate  of  a  deceased  person  or  of  a  trust, 
there  is  deductible  from  the  gross  income,  subject  to  exception, 
the  same  deductions  which  are  allowed  to  individual  taxpayers. 
See  generally  section  5,  and  the  provisions  thereof  governing  the 
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right  of  deduction  for  depreciation  and  depletion  in  the  case  of 
property  held  in  trust.  For  items  not  deductible,  see  section  6. 
Against  the  net  income  of  the  estate  or  trust  there  is  allowable 
an  exemption  credit  for  which  (see  sections  7(a)  (1)  and  7(b)). 

From  the  gross  income  of  the  estate  or  trust  there  are  also 
deductible  (either  in  lieu  of,  or  in  addition  to,  the  deduction  re- 
ferred to  in  the  preceding  paragraph  of  this  article)  the  following: 

(1)  Any  part  of  the  gross  income  of  the  estate  or  trust  for 
its  taxable  year  which,  by  the  terms  of  the  will  or  of  the  instru- 
ment creating  the  trust,  is  paid  or  permanently  set  aside  during 
such  year  for  the  charitable,  etc.,  uses  or  purposes  referred  to  or 
described  in  subsection  (m)  of  section  5.  This  deduction  is  in 
lieu  of  that  authorized  by  subsection  (m)  of  section  5  in  the  case 
of  individual  taxpayers.    (See  sec.  13(1).) 

(2)  Any  income  of  the  estate  or  trust  for  its  taxable  year 
which  is  to  be  distributed  currently  by  the  fiduciary  to  a  benefi- 
ciary, whether  or  not  such  income  is  actually  distributed. 

(3)  Any  income  of  the  estate  of  a  deceased  person  for  its 
taxable  year  which  is  properly  paid  or  credited  during  such  year 
to  a  legatee  or  heir,  and  any  income  either  of  such  an  estate  or  of 
a  trust  for  its  taxable  year  which  is  similarly  paid  or  credited 
during  that  year  to  a  legatee,  heir,  or  beneficiary  if  there  was 
vested  in  the  fiduciary  a  discretion  either  to  distribute  or  to 
accumulate  such  income. 

Any  income  of  the  class  described  in  either  (2)  or  (3)  above, 
which  is  currently  distributable,  or  paid  or  credited,  to  a  guardian 
for  his  ward  is  likewise  deductible  from  the  gross  income  of  the 
estate  or  trust. 

There  is  taxable  to  the  estate  or  to  the  trust  (unless  it  be 
taxable  to  the  grantor  of  the  trust  in  accordance  with  sections 
13(b)  or  13(c)  all  income  thereof  accumulated  for  the  benefit  of 
unborn  or  unascertained  persons  or  persons  with  contingent  in- 
terest, all  income  either  accumulated  or  held  for  future  distribu- 
tion pursuant  to  the  terms  of  the  will  or  trust,  all  income  of  the 
estate  or  trust  for  its  taxable  year  which  is  not  to  be  distributed 
currently  to  legatees  or  other  beneficiaries  (see  paragraph  (2)  of 
this  article),  all  income  of  the  estate  for  its  taxable  year  not  prop- 
erly paid  or  credited  during  such  year  to  a  legatee  or  heir,  and  all 
income  either  of  the  estate  or  of  the  trust  for  its  taxable  year 
which  is  not  similarly  paid  or  credited  during  that  year  to  a  lega- 
tee, heir,  or  beneficiary  in  case  there  was  vested  in  the  fiduciary  a 
discretion  either  to  distribute  or  to  accumulate  such  income.  (See 
paragraph  (3)  of  this  article.)  In  all  such  cases  the  tax  is  payable 
by  the  fiduciary,  except  the  tax  upon  the  income  which  is  taxable 
to  the  grantor  of  the  trust. 

Any  amount  described  in  paragraph  (2)  or  (3)  above  as  be- 
ing deductible  from  the  gross  income  of  the  estate  or  trust  shall 
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be  included  in  computing  the  net  income  of  the  legatees,  heirs,  or 
beneficiaries,  whether  distributed  to  them  or  not. 

Any  income  of  an  estate  or  trust  for  its  taxable  year  which 
during  that  year  may  be  used,  pursuant  to  the  terms  of  the  will 
or  trust  instrument,  in  the  discharge  or  satisfaction,  in  whole  or 
in  part,  of  a  legal  obligation  of  any  person  is,  to  the  extent  so 
used,  taxable  to  such  person  as  though  directly  distributed  to 
him  as  a  beneficiary.    (See,  also,  section  13(c).) 

The  income  of  an  estate  of  a  deceased  person,  as  dealt  with 
in  the  Act,  is  therein  described  as  received  by  the  estate  during 
the  period  of  administration  or  settlement  thereof.  The  period 
of  administration  or  settlement  of  the  estate  is  the  period  required 
by  the  executor  or  administrator  to  perform  the  ordinary  duties 
pertaining  to  administration,  in  particular  the  collection  of  assets 
and  the  payment  of  debts  and  legacies.  It  is  the  time  actually 
required  for  this  purpose,  whether  longer  or  shorter  than  the 
period  specified  in  the  local  statute  for  the  settlement  of  estates. 
If  an  executor,  who  is  also  named  as  trustee,  fails  to  obtain  his 
discharge  as  executor,  the  period  of  administration  continues  up 
to  the  time  when  the  duties  of  administration  are  complete  and  he 
actually  assumes  his  duties  as  trustee,  whether  pursuant  to  an 
order  of  the  court  or  not.  No  taxable  income  is  realized  from  the 
passage  of  property  to  the  executor  or  administrator  on  the  death 
of  the  decedent,  even  though  it  may  have  appreciated  in  value 
since  the  decedent  acquired  it.  But  see  section  8(a)-8(b).  As 
to  the  taxable  gain  realized,  or  the  deductible  loss  sustained, 
upon  the  sale  or  other  disposition  of  property  by  an  administra- 
tor, executor,  or  trustee,  and  by  a  legatee,  heir,  or  other  benefi- 
ciary, see  section  11(a),  (b)  and  (c).  As  to  capital  gains  and 
losses,  see  section  15(a)  to  (d). 

Sec.  13(b).  Revocable  trusts. — Where  at  any  time  during 
the  taxable  year  the  power  to  revest  in  the  grantor  title  to  any 
part  of  the  corpus  of  the  trust  is  vested; 

(1)  In  the  grantor,  either  alone  or  in  conjunction  with  any 
person  not  having  a  substantial  adverse  interest  in  the  disposi- 
tion of  such  part  of  the  corpus  or  the  income  therefrom,  or 

(2)  In  any  person  not  having  a  substantial  adverse  inter- 
est in  the  disposition  of  such  part  of  the  corpus  or  the  income 
therefrom,  then  the  income  of  such  part  of  the  trust  for  such 
taxable  year  shall  be  included  in  computing  the  net  income  of 
the  grantor. 

Art.  13(b).  Trust,  with  respect  to  the  corpus  of  which,  the 
grantor  is  regarded  as  remaining  in  substance  the  owner. — (a) 

If  the  grantor  of  a  trust  is  regarded,  within  the  meaning  of  the 
Act,  as  remaining  in  substance  the  owner  of  the  corpus  thereof, 
the  income  therefrom  is  not  taxable  in  accordance  with  the  pro- 
visions of  sections  2(c),  and  13,  but  remains  attributable  and 
taxable  to  the  grantor.  This  article  deals  with  the  taxation  of 
such  income.    As  used  in  this  article,  the  term  "corpus"  means 
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any  part  or  the  whole  of  the  property,  real  or  personal,  constitut- 
ing the  subject  matter  of  the  trust. 

(h)  Section  13(b)  defines  with  particularity  instances  in 
which  the  grantor  is  regarded  as  in  substance  the  owner  of  the 
corpus  by  reason  of  the  fact  that  he  has  retained  power  to  revest 
the  corpus  in  himself.  For  the  purpose  of  this  article  the  grantor 
is  deemed  to  have  retained  such  power  if  he,  or  any  person  not 
having  a  substantial  interest  in  the  corpus  or  the  income  there- 
from adverse  to  the  grantor,  or  both,  may  cause  the  title  to  the 
corpus  to  revest  in  the  grantor.  If  the  title  to  the  corpus  will 
revest  in  the  grantor  upon  the  exercise  of  such  power,  the  income 
of  the  trust  is  attributed  and  taxable  to  the  grantor  regardless 
of — • 

(1)  Whether  such  power  or  ability  to  retake  the  trust  cor- 
pus to  the  grantor's  own  use  is  effected  by  means  of  a  power  to 
revoke,  to  terminate,  to  alter  or  amend,  or  to  appoint ; 

(2)  Whether  the  exercise  of  such  power  is  conditioned  on 
the  precedent  giving  of  notice,  or  on  the  elapsing  of  a  period  of 
years,  or  on  the  happening  of  a  specified  event; 

(3)  The  time  at  which  the  title  to  the  corpus  will  revest  in 
the  grantor  in  possession  and  enjoyment,  whether  such  time  is 
within  the  taxable  year  or  not,  or  whether  such  time  be  fixed, 
determinable,  or  certain  to  come; 

(4)  Whether  the  power  to  revest  in  the  grantor  title  to  the 
corpus  is  in  the  grantor,  or  in  any  person  not  having  a  substan- 
tial interest  in  the  corpus  or  income  therefrom  adverse  to  the 
grantor,  or  in  both.  A  bare  legal  interest,  such  as  that  of  a 
trustee,  is  never  substantial  and  never  adverse ; 

(5)  When  the  trust  was  created. 

But  the  provisions  of  section  13(b)  are  not  to  be  regarded  as 
excluding  from  taxation  to  the  grantor  the  income  of  other  trusts, 
not  specified  therein,  in  which  the  grantor  is,  for  the  purposes  of 
the  Act,  similarly  regarded  as  remaining  in  substance  the  owner 
of  the  corpus.  The  grantor  is  regarded  as  in  substance  the  owner 
of  the  corpus,  if,  in  view  of  the  essential  nature  and  purpose  of 
the  trust,  it  is  apparent  that  the  grantor  has  failed  to  part  perma- 
nently and  definitively  with  the  substantial  incidents  of  owner- 
ship in  the  corpus. 

In  determining  whether  the  grantor  is  in  substance  the 
owner  of  the  corpus,  the  Act  has  its  own  standard,  which  is  a 
substantial  one,  dependent  neither  on  the  niceties  of  the  particu- 
lar conveyancing  device  used  nor  on  the  technical  description 
which  the  law  of  property  gives  to  the  estate  or  interest  trans- 
ferred to  the  trustees  or  beneficiaries  of  the  trust.  In  that  deter- 
mination, among  the  material  factors  are:  The  fact  that  the 
corpus  is  to  be  returned  to  the  grantor  after  a  specific  term;  the 
fact  that  the  corpus  is  or  may  be  administered  in  the  interest  of 
the  grantor;  the  fact  that  the  anticipated  income  is  being  appro- 
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priated  in  advance  for  the  customary  expenditures  of  the  grantor 
or  those  wliich  he  would  ordinarily  and  naturally  make ;  and  any 
other  circumstance  bearing-  on  the  impermanence  and  indefinitc- 
ness  with  which  the  grantor  has  parted  with  the  substantial  inci- 
dents of  ownership  in  the  corpus. 

Thus  the  grantor  is  regarded  as  being  in  substance  the  owner 
of  the  corpus  if,  in  any  case,  the  trust  amounts  to  no  more  than  an 
arrangement  whereby  the  grantor,  in  the  ordering  of  his  afifairs, 
finds  it  expedient  to  entrust  for  a  period  the  title  to,  and  custody 
or  management  of,  certain  of  his  property  to  a  trustee,  the  income 
from  such  property  to  be  used  by  the  trustee  during  such  period 
to  make  those  expenditures  which  the  grantor  would  customarily 
or  ordinarily  or  naturally  make  and  to  which  the  grantor  chooses 
to  commit  himself  in  advance,  while  the  corpus  is  to  be  held 
intact,  for  return  in  due  course  to  the  grantor.  In  such  a  case,  it 
is  immaterial  that,  at  the  time  of  the  creation  of  the  trust,  an 
irrevocable  disposition  or  consummated  gift  was  made  of  those 
property  rights  which  consist  of  the  right  to  the  expected  future 
income  of  the  corpus  for  the  specified  period.  On  the  other  hand, 
if  the  grantor,  incident  to  a  definitive  and  permanent  disposition 
of  certain  of  his  property,  creates  the  trust  in  order  to  conserve 
the  property,  not  for  himself  but  for  the  donees,  who  will  ulti- 
mately enjoy  it,  the  provisions  of  section  2(c)  and  13  are  appli- 
cable. 

( c)  For  example,  a  grantor  is  regarded  as  remaining  in 
substance  the  owner  of  the  corpus  of  the  trust,  if  he  has  placed  it 
in  trust  for  his  son,  John, 

(A)  For  the  term  of  three  years,  at  the  end  of  which  time 
the  trust  might  be  extended  for  a  like  period  at  the  option  of  the 
grantor  and  successively  thereafter,  but  in  the  absence  of  such 
an  extension  the  title  is  once  more  to  revest  in  the  grantor  in 
possession  and  enjoyment;  or 

(B)  For  the  term  of  a  year  and  a  day,  then  to  be  distributed 
to  whomsoever  the  wife  of  the  grantor  shall  by  deed  appoint  (the 
wife  not  having  a  substantial  adverse  interest  in  the  disposition 
of  the  corpus  or  the  income  therefrom)  ;  or 

(C)  For  the  term  of  the  grantor's  life,  then  to  be  distrib- 
uted to  John,  the  grantor  reserving,  however,  the  right  to  alter, 
amend,  or  revoke  any  provision  of  the  trust  instrument,  upon 
notice  of  a  year  and  a  day. 

In  these  typical  cases  the  grantor  is  regarded  as  having  re- 
tained the  substantial  incidents  of  ownership  with  respect  to  the 
income-producing  property  since  the  corpus  will  or  may  once 
more  revest  in  himself  in  (A)  upon  the  expiration  of  the  trust 
period  if  the  grantor  does  not  exercise  his  option  to  extend  the 
trust,  in  (B)  upon  the  designation  of  the  grantor  as  distributee, 
by  a  person  not  substantially  and  adversely  interested,  and  in  (C) 
upon  the  revocation  of  the  trust  instrument  or  an  alteration  or 
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amendment  thereof,  resulting  in  the  designation  of  the  grantor 
as  distributee. 

( d)  If  the  grantor  is  regarded  as  remaining  in  substance  the 
owner  of  the  corpus  the  gross  income  of  such  corpus  shall  be 
included  in  the  gross  Tncome  of  the  grantor,  and  he  shall  be 
allowed  those  deductions  with  respect  to  the  corpus  as  he  would 
have  been  entitled  to  had  the  trust  not  been  created. 

If  the  grantor  strips  himself  of  the  substantial  incidents  or 
attributes  of  ownership  in  the  corpus  retained  by  him  so  that  he 
ceases  to  be  regarded  as  in  substance  the  owner  of  the  corpus, 
the  income  thereof  realized  after  the  eflfective  date  of  such  divest- 
ing is  not  taxable  to  the  grantor  but  is  taxable  as  provided  in 
sections  2(c)  and  13. 

Sec.  13(c).  Income  for  benefit  of  grantor. — Where  any 
part  of  the  income  of  a  trust — 

(1)  Is,  or  in  the  discretion  of  the  grantor  or  of  any  person 
not  having  a  substantial  adverse  interest  in  the  disposition  of 
such  part  of  the  income  may  be,  held  or  accumulated  for  future 
distribution  to  the  grantor;  or 

(2)  May,  in  the  discretion  of  the  grantor  or  of  any  person 
not  having  a  substantial  adverse  interest  in  the  disposition  of 
such  part  of  the  income,  be  distributed  to  the  grantor;  or 

(3)  Is,  or  in  the  discretion  of  the  grantor  or  of  any  person 
not  having  a  substantial  adverse  interest  in  the  disposition  of  such 
part  of  the  income,  may  be  applied  to  the  payment  of  premiums 
upon  policies  of  insurance  on  the  life  of  the  grantor  (except  poli- 
cies of  insurance  irrevocably  payable  for  the  purposes  and  in  the 
manner  specified  in  section  5(m),  then  such  part  of  the  income  of 
the  trust  shall  be  included  in  computing  the  net  income  of  the 
grantor. 

(d)  As  used  in  this  section,  the  term  "in  the  discretion  of 
the  grantor"  means  "in  the  discretion  of  the  grantor,  either  alone 
or  in  conjunction  with  any  person  not  having  a  substantial  ad- 
verse interest  in  the  disposition  of  the  part  of  the  income  in 
question." 

Art.  13(c).  Trusts  in  the  income  of  which  the  grantor  re- 
tains an  interest. —  (a)  >S'cope.— Section  13(c)  prescribes  that  the 
income,  or  any  part  of  the  income,  of  certain  trusts  shall  be  taxed 
to  the  grantor,  not  because  the  grantor  has  retained  a  certain 
interest  in  the  corpus  of  the  trust  (as  in  section  13(b)),  but  be- 
cause of  his  retention  of  a  certain  interest  in  the  income  of  the 
trust.  This  article  deals  with  the  taxation  of  such  income.  The 
term  "income,"  as  used  in  this  article,  means  any  part  or  the 
whole  of  the  income  of  the  trust. 

(h)  Test  of  taxability  to  the  grantor. — The  test  of  the  suffi- 
ciency of  the  grantor's  retained  interest  in  the  trust  income,  re- 
sulting in  the  taxation  of  such  income  to  the  grantor,  is  whether 
the  grantor  has  failed  to  divest  himself,  permanently  and  defini- 
tively, of  every  right  which  might,  by  any  possibility,  enable  him 
to  have  the  income,  at  some  time,  distributed  to  him,  actually  or 
constructively.   Such  a  distribution  to  the  grantor  occurs  if  the 
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income  is  paid  to  him  or  to  another  according  to  the  grantor's 
direction  or  if,  though  paid  to  another  pursuant  to  the  terms  of 
the  trust,  the  benefit  of  the  income  inures  to  the  grantor.  The 
income  so  inures  if  it  is  or  may  be  applied  in  satisfaction  of  a 
legal  obligation  of  the  grantor,  does  or  may  increase  his  net 
worth,  does  or  may  in  any  way  enrich  him,  or  does  or  may  enable 
him  in  any  way  to  enjoy,  in  substance,  such  income.  Such  a 
distribution  also  occurs  if  the  income  is  applied  in  payment  of 
premiums  upon  policies  of  insurance  on  the  grantor's  life. 

For  the  purposes  of  this  article,  the  sufficiency  of  the  grant- 
or's retained  interest  in  the  income  is  not  afifected  by  the  fact  that 
the  grantor  has  provided  that  the  right  to  so  effect  or  direct  the 
distribution  of  income  is,  or  may  at  some  future  time  be,  vested 
in  any  person  (either  alone  or  in  conjunction  with  the  grantor) 
not  having  a  substantial  interest  in  the  income  adverse  to  the 
grantor. 

If  the  grantor  has  retained  any  such  interest  in  the  income, 
such  income  is  taxable  to  the  grantor  regardless  of — 

(1)  Whether  it  may  be  distributed  currently  or  accumu- 
lated for  future  distribution ; 

(2)  Whether  such  distribution,  either  current  or  subject  to 
accumulation,  is  fixed  by  the  trust  instrument  or  is  dependent 
on  an  exercise  of  discretion ; 

(3)  Whether,  if  such  distribution  is  in  any  way  eflfected  by 
or  dependent  on  an  exercise  of  discretion,  the  person  exercising 
the  discretion  is  the  grantor  or  a  person  not  having  a  substantial 
interest  in  the  income  adverse  to  the  grantor,  or  both.  A  bare 
legal  interest,  such  as  that  of  a  trustee,  is  never  substantial  and 
never  adverse ; 

(4)  Whether,  if  such  distribution  results  in  the  inuring  of 
benefits  to  the  grantor  from  the  application  of  the  income  in 
satisfaction  of  his  legal  obligation,  such  obligation  is  to  pay  a 
debt,  to  support  dependents,  to  pay  alimony,  to  furnish  mainte- 
nance, and  support  or  otherwise ; 

(5)  The  time  or  times  of  such  distribution,  whether  within 
or  without  the  taxable  period,  whether  conditioned  on  the  prece- 
dent giving  of  notice,  or  on  the  elapsing  of  an  interval  of  time, 
or  on  the  happening  of  a  specified  event,  or  otherwise; 

(6)  When  the  trust  was  created. 

Thus  the  inclusion  of  any  trust  within  the  scope  of  section 
13(c)  is  based  on  the  fact  that  the  grantor  has  retained  an  inter- 
est in  the  income  therefrom  by  which  he  is,  or  may  be  enabled  at 
some  time,  to  receive  its  benefits.  If  the  grantor  strips  himself 
permanently  and  definitely  of  every  such  interest  retained  by 
him,  the  income  of  the  trust  realized  after  such  divesting  takes 
effect  is  not  taxable  to  the  grantor,  but  is  taxable  as  provided  in 
section  2(c)  and  13. 
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A  person  may  have  an  interest  that  is  both  substantial  and 
adverse  to  the  grantor  in  the  disposition  of  only  part  of  the  in- 
come. There  is  to  be  excluded  in  computing  the  net  income  of 
the  grantor  only  that  part  of  the  trust  income  in  the  disposition 
of  which  such  person  has  a  substantial  interest  adverse  to  the 
grantor. 

(c)  Income  and  deductions. — If,  as  to  any  of  the  income,  the 
test  of  taxability  to  the  grantor  is  satisfied,  such  income  shall  be 
included  in  the  gross  income  of  the  grantor,  and  he  shall  be  al- 
lowed those  deductions  with  respect  to  such  income  as  he  would 
have  been  entitled  to  had  such  income  been  distributable  cur- 
rently to  him. 

Resident  and  non-resident  estates. — Resident  estates  and 
trusts  include  estates  and  trusts,  the  administration  of  which 
shall  be  within  the  state,  provided  the  principal  of  the  estate  or 
trusts  shall  not  at  any  time  during  the  taxable  year  be  subject 
to  revocation  or  withdrawal.,  by  a  non-resident  of  the  State.  All 
other  estates  and  trusts  shall  be  deemed  non-resident  estates  and 
trusts. 

Provided  that  in  case  of  intangible  personal  property  held  in 
trust  for  the  purpose  described  in  sec.  2(c)(5),  such  intangible 
property  shall  be  taxable  if  less  than  (80)  eighty  per  cent  of  the 
income  is  for  the  benefit  of  such  non-resident  or  non-residents. 

Surtax. — Non-resident  estates  and  trusts  are  not  liable  for 
the  payment  of  a  surtax  under  section  2(a). 

XIV.   COMPUTATION  OF  PARTNERSHIP  NET  INCOME 

Sec.  14.    Computation  of  partnership  net  income. — The  net 

income  of  a  partnership  shall  be  computed  in  the  same  manner 
and  on  the  same  basis  as  in  the  case  of  an  individual. 

(For  computation  of  partnership  net  income;  see  art.  2(d).) 

XV.    CAPITAL  GAINS  AND  LOSSES 

Sec.  15(a).  Capital  gains  and  losses. — In  the  case  of  a 
taxpayer,  other  than  a  corporation,  only  the  following  percent- 
ages of  the  gain  or  loss  recognized  upon  the  sale  or  exchange  of 
a  capital  asset  shall  be  taken  into  account  in  computing  net  in- 
come: 100  per  cent  if  the  capital  asset  has  been  held  for  not  more 
than  one  year;  80  per  cent  if  the  capital  asset  has  been  held  for 
more  than  one  year  but  not  for  more  than  two  years;  60  per 
cent  if  the  capital  asset  has  been  held  for  more  than  two  years 
but  not  for  more  than  five  years;  40  per  cent  if  the  capital  asset 
has  been  held  for  more  than  five  years  but  not  for  more  than  ten 
years;  30  per  cent  if  the  capital  asset  has  been  held  for  more  than 
ten  years. 

(b)  Definition  of  capital  assets. — For  the  purposes  of  this  act 
"capital  assets"  means  property  held  by  the  taxpayer  (whether  or 
not  connected  with  his  trade  or  business),  but  does  not  include 
stock  in  trade  of  the  taxpayer  or  other  property  of  a  kind  which 
would  properly  be  included  in  the  inventory  of  the  taxpayer  if 
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on  hand  at  the  close  of  the  taxable  year,  or  property  held  by  the 
taxpayer  primarily  for  sale  to  customers  in  the  ordinary  course 
of  his  trade  or  business. 

Art.  15(b).  Meaning  of  capital  assets. — The  term  "capital 
assets"  includes  all  classes  of  property  not  specifically  excluded 
by  this  section.  In  determining  whether  property  is  a  "capital 
asset,"  the  period  for  which  held  is  immaterial. 

Sec.  15(c).    Determination  of  period  for  which  held. — 

For  the  purpose  of  subsection  (a)  (1)  In  determining  the  period 
for  which  the  taxpayer  has  held  property  received  on  an  ex- 
change there  shall  be  included  the  period  for  which  he  held  the 
property  exchanged  if  under  the  provisions  of  section  12,  the 
property  received  has,  for  the  purpose  of  determining  gain  or 
loss  from  a  sale  or  exchange,  the  same  basis  in  whole  or  in  part 
in  his  hands  as  the  property  exchanged.  (2)  In  determining  the 
period  for  which  the  taxpayer  has  held  property  however  ac- 
quired there  shall  be  included  the  period  for  which  such  property 
was  held  by  any  other  person,  if  under  the  provisions  of  section 
12,  such  property  has,  for  the  purpose  of  determining  gain  or  loss 
from  a  sale  or  exchange,  the  same  basis  in  whole  or  in  part  in  his 
hands  as  it  would  have  in  the  hands  of  such  other  person. 

Art.  15(c)-l.  Determination  of  period  for  which  capital 
assets  are  held. — Under  this  section  if  property  is  acquired  in 
certain  transactions,  the  period  for  which  such  property  is  con- 
sidered to  have  been  held  by  the  taxpayer  is  not  computed  from 
the  date  such  property  was  acquired  by  the  taxpayer  but  from  a 
prior  date.  For  instance :  In  the  case  of  stock  or  securities  in  a 
corporation  a  party  to  a  reorganization  received  pursuant  to  a 
plan  of  reorganization  in  exchange  solely  for  stock  or  securities 
in  another  corporation  a  party  to  the  reorganization,  the  period 
for  which  the  stock  or  securities  exchanged  were  held  by  the  tax- 
payer must  be  included  in  the  period  for  which  the  stock  or  secur- 
ities received  on  the  exchange  were  held  by  the  taxpayer.  In 
the  case  of  property  acquired  by  gift,  such  property  has,  for  the 
purpose  of  determining  gain  or  loss  from  the  sale  or  exchange, 
the  same  basis  in  the  hands  of  the  taxpayer  as  it  would  have  in 
the  hands  of  the  donor,  the  period  for  which  the  property  was 
held  by  the  donor  inust  be  included  in  the  period  for  which  the 
property  was  held  by  the  taxpayer.  The  period  for  which  the 
taxpayer  has  held  stock  issued  to  him  as  a  non-taxable  stock  divi- 
dend shall  be  determined  as  though  the  stock  dividend  were  the 
stock  in  respect  of  which  the  dividend  was  issued. 

For  the  purpose  of  this  section,  the  beginning  date  of  the 
holding  period  shall  be  the  date  which  applies  to  the  basis  used. 
In  other  words,  in  the  case  of  acquisition  by  purchase,  where  the 
computation  results  in  the  necessity  for  utilizing  cost,  then  the 
date  of  acquisition  shall  be  used.  If  acquisition  is  by  other  than 
purchase,  such  as  the  exceptions  cited  above ;  that  is,  by  the  issu- 
ance of  stock  upon  reorganization ;  the  declaration  of  a  stock 
dividend;  or  by  gift,  etc.,  then  the  date  of  acquisition  shall  be 
deemed  to  be  the  date  of  acquisition  of  the  original  securities  or 
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the  date  of  acquisition  by  the  predecessor  owner  acquiring  for 
value.  No  loss  will  be  allowed  based  on  a  value  as  of  the  basic 
date  (July  1,  1937)  greater  than  cost.  The  beginning  date  of  the 
holding  period  shall  be  the  basic  date  where  the  value  on  the 
basic  date  is  used. 

Illustration  of  Theory: 

X  Company  Stock  Example  Example  if2 

Date  Transaction 

Nov.  30,  1937         Sold  $15,000*  (Selling  $  9,000* 

Price) 

Jan.    1,  1925  Acquired  12,000    (Cost)  12,000* 

(by  purchase) 

July    1, 1937  Valuation  13,000*  (Basic  date  13,000 

fair  market  value) 


Gain— $2,000*  Loss— $3,000* 


Holding  Period  Holding  Period 

Example  1:  7/1/37  to  11/30/37—5  months       Example  2:  1/1/25  to  11/30/37 

12  years  and  11  months 


Art.  15(c)-2.  Application  of  section  15  generally. — Section 
15  applies  only  to  gains  and  losses  upon  the  sale  or  exchange  of 
capital  assets  and,  therefore,  has  no  application  to  loss  of  useful 
value  upon  the  permanent  abandonment  of  the  use  of  property, 
or  loss  sustained  as  the  result  of  corporate  stock,  bonds,  or  other 
debts  becoming  worthless. 

Art.  15(c)-3.  Application  of  section  15  in  the  case  of  hus- 
band and  wife. — In  the  application  of  section  15,  a  husband  and 
wife,  regardless  of  whether  a  joint  return  or  separate  returns  are 
made,  are  considered  to  be  separate  taxpayers.  Accordingly,  the 
limitation  under  section  15  on  the  allowance  of  losses  of  one 
spouse  from  sales  or  exchanges  of  capital  assets  is  in  all  cases  to 
be  computed  without  regard  to  gains  and  losses  of  the  other 
spouse  upon  sales  or  exchanges  of  capital  assets. 

Sec.  15(d).  Limitation  of  capital  losses. — Losses  from  sales 
or  exchanges  of  capital  assets  shall  be  allowed  only  to  the  extent 
of  $2,000  plus  the  gains  from  such  sales  or  exchanges.  If  a  bank 
or  trust  company  incorporated  under  the  laws  of  the  United 
States  or  of  any  State  or  Territory,  a  substantial  part  of  whose 
business  is  the  receipt  of  deposits,  sells  any  bond,  debenture,  note 
or  certificate  or  other  evidence  of  indebtedness  issued  by  any 
corporation  (including  one  issued  by  a  government  or  political 
subdivision  thereof),  with  interest  coupons  or  in  registered  form, 
any  loss  resulting  from  such  sale  (except  such  portion  of  the  loss 
as  does  not  exceed  the  amount,  if  any,  by  which  the  adjusted 
basis  of  such  instrument  exceeds  the  par  or  face  value  thereof) 
shall  not  be  subject  to  the  foregoing  limitation  and  shall  not  be 
included  in  determining  the  applicability  of  such  limitation  to 
other  losses. 
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Art.  15(d).    Limitations  on  capital  gains  and  capital  losses. 

— In  computing  the  net  income  of  a  taxpayer,  other  than  a  cor- 
poration, the  amount  of  the  gain  or  loss  recognized,  upon  the 
sale  or  exchange  of  a  capital  asset  shall  be  taken  into  account 
only  to  the  extent  provided  in  section  15(a).  The  percentage  of 
the  gain  or  loss  to  be  taken  into  account  ranges  from  100  per  cent 
to  30  per  cent,  depending  upon  the  period  for  which  the  asset  was 
held. 

This  section  provides  a  limitation  on  deductions  for  capital 
losses  affecting  all  taxpayers,  including  corporations,  that  is, 
losses  from  sales  or  exchanges  of  capital  assets  shall  be  allowed 
as  deductions  only  to  the  extent  of  $2,000  plus  the  gains  from 
such  sales  and  exchanges.  However,  in  the  case  of  certain  banks 
or  trust  companies,  this  limitation  is  subject  to  the  modification 
provided  in  that  section  (i.  e.,  sec.  15(d)). 

XVI.    ALLOCATION  OF  INCOME 

Sec.  16.  Direct  allocation. — In  the  case  of  non-resident 
individuals  whose  gross  income  is  from  sources  in  part  within 
and  in  part  without  the  state,  and  corporations  the  gross  income 
of  which  is  derived  from  property  located  and  business  trans- 
acted in  part  within  and  in  part  without  this  state,  direct  allo- 
cation of  such  income  may  be  made  where  practicable  on  the 
books  of  account  and  records  of  the  taxpayer,  together  with  the 
deductions  applicable  thereto,  where  such  methods  clearly  reflect 
the  net  income  and  returns  made  on  such  basis  shall  be  declared 
and  accepted  subject  to  the  approval  of  the  State  Treasurer. 

Art.  16-1.  Direct  accounting  treatment. — The  application 
of  sections  16,  17  and  18  shall  be  to  those  individuals,  persons, 
estates,  trusts,  and  partnerships  who  are  non-residents  of  Colo- 
rado, and  corporations,  associations,  joint-stock  companies,  and 
certain  trusts  operating  to  any  extent  in  Colorado  within  the 
purview  of  the  Act. 

The  term  "direct  allocation"  shall  be  deemed  to  be  analysis 
of  items  xif  gross  income  as  defined  in  section  4,  and  related  ex- 
penses which  constitute  allowable  deductions  from  such  gross 
income  under  section  5.  Items  of  gross  income  and  deductions 
so  set  apart  in  the  books  and  records  of  the  taxpayer  shall  be 
subject  to  verification  as  to  each  item  so  separately  classified, 
and  the  items  returned  must  be  traceable  from  the  return  of 
income,  individually  into  the  taxpayer's  records.  Apportionment 
of  revenue  and  expense  items  on  an  arbitrary  or  estimated  basis, 
although  made  separately,  and  at  the  time  of  each  transaction, 
will  not  be  sufficient  to  substantiate  a  basis  of  "direct  allocation." 
Items  of  income,  and  related  expenses,  entered  in  accounts  as 
allocable  in  total  to  Colorado  must  be  in  fact  allocable  to  sources 
within  the  State,  as  either  emanating  from  real  and  tangible  prop- 
erty having  a  physical  situs  in  Colorado,  or  from  personal  and 
intangible  property  which  has  attained  a  situs  within  the  State 
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for  purposes  of  income  taxation.  But  see  article  16-2.  Certain 
classes  of  deductions,  such  as  officers'  salaries,  etc.,  generally 
termed  "administrative"  or  "overhead"  expenses  which  must  be 
ratably  apportioned,  and  may  not  be  specifically  allocated  to 
Colorado,  may  be  applied  to  items  of  gross  income  from  Colorado 
transactions  on  recognized  bases.  It  will  be  necessary  in  all  cases 
to  file  Mnth  the  return  the  Apportionment  Schedule,  Form  IT- 
AS-1. 

Art.  16-2.    Sources  of  income — Defined. — 

( a)  Business  concerns. — The  situs  of  real  and  tangible  prop- 
erty is  definite  and  fixed  for  the  purpose  of  taxation,  and  shall 
include  not  only  real  estate,  such  as  land  and  buildings,  but  rights 
which  are  derived  or  emanate  from  the  total  or  partial  use  of  the 
land  or  appurtenances  thereto.  Examples  of  tangible  property 
and  rights  thereunder  would  be ;  land  purchased  or  leased  for 
crop  cultivation,  for  production  of  mineral  or  other  resources, 
any  lands  and  buildings  appurtenant  thereto  purchased  or  leased 
for  income-producing  purposes.  Not  only  is  the  income  flowing 
from  such  tangible  property  taxable  if  the  property  has  a  situs  in 
Colorado,  but  also  any  and  all  gains  and  profits  derived  in  any 
form  from  dealings  in,  or  sales,  trades  or  exchanges  of  such 
property. 

Property  which,  in  a  broad  sense,  may  be  termed  personal 
or  intangible  property  is  generally  of  a  class  which  follows  the 
situs  or  domicile  of  the  taxpayer,  and  will  hereinafter  be  referred 
to  as  intangible  property.  (See  article  4(a)-19.)  The  income, 
gains  and  profits  from  intangible  property,  whether  in  the  form 
of  income  flowing  from,  or  as  a  result  of  dealings  in,  such  prop- 
erty will  be  taxable  to  recipients  of  such  benefits  to  the  extent 
that  the  property  has  attained  a  situs  in  Colorado  for  purposes  of 
income  taxation.  The  exception  to  partial  taxation  of  income  and 
gains  from  intangible  property  is  in  those  cases  where  it  is  defi- 
nitely ascertainable  that  the  income  and  gains  are  traceable  to 
Colorado  intangible  property,  as  having  been  derived  from 
sources  within  the  State.  In  such  cases  the  income  and  benefits 
from  such  Colorado  intangibles  will  be  taxed  in  total.  (See  sec- 
tions 2(a),  2(b),  and  17.) 

An  illustration  of  the  distinctions  above  cited  would  be  as 
follows :  "A,"  who  is  a  resident  of  Wyoming,  owns  coal  lands 
in  Colorado,  which  he  leases  to  "B,"  a  resident  of  Nebraska. 
"B"  would  be  taxable  under  the  Act  to  the  extent  of  any  income 
derived  from  the  operation  of  the  Colorado  coal  mine.  "A"  also 
would  be  taxable  on  the  total  of  the  royalties  received  under  the 
lease  of  coal  lands  to  "B,"  as  having  attained  a  business  situs  in 
Colorado,  germane  to  the  Act. 

For  the  purposes  of  imposition  of  taxes  under  the  Act  and 
for  determination  of  amounts  deemed  to  have  been  derived  from 
sources  within  the  State  of  Colorado,  the  word  "situs"  shall  in- 
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elude  business,  physical,  and  taxable  situs.  The  term  "business 
situs"  may  be  attained  by  the  conduct  of  a  business  transaction 
or  of  numerous  business  transactions  whether  or  not  germane  to 
the  taxpayer's  business,  trade,  or  profession.  The  term  "physical 
situs"  shall  include  property  real  and  tangible,  personal  and  in- 
tangible, situate  in  Colorado  by  reason  of  its  immovable  nature 
or  by  reason  of  its  being  located  here  in  connection  with  a  busi- 
ness transaction  in  the  State.  An  example  of  the  former  would 
be  the  ownership  or  interest  in  an  ofifice  building  in  the  State, 
and  an  example  of  the  latter  would  be  securities  in  the  hands  of 
an  agent  or  principal  within  the  State  pledged  or  deposited  in 
connection  therewith.  The  term  "taxable  situs"  shall  include 
property  of  a  temporary  or  movable  nature  or  that  of  a  kind 
which  genera'lly  would  follow  the  domicile  of  the  holder,  but  the 
income  from  which  becomes  taxable  to  such  holder  by  reason  of 
the  holder's  attainment  of  a  business,  or  other  situs  under  the  Act. 

(h)  Individuals. — Salaried  persons,  wage-earners,  and  per- 
sons performing  services,  or  appearing  publicly  for  compensation 
shall  be  taxed  upon  that  portion  of  their  salaries,  wages,  fees  and 
remunerations  earned,  or  derived  from  sources,  within  this  State. 
Individuals  who  are  not  residents  of  the  State  under  the  definition 
of  residents  contained  in  section  1(9)  shall  apportion  to  this  State 
the  amount  of  salaries  and  wages  earned  within  this  State  on  a 
basis  of  time  employed  in,  miles  traversed  within,  or  fees,  etc., 
earned  while  engaged  in  this  State.  Falling  into  this  category 
would  be  travelling  salesmen,  transportation  company  employees, 
professional  men,  actors,  entertainers,  boxers,  wrestlers,  etc., 
whether  or  not  regularly  and  consistently  employed  or  engaged 
for  compensation  in  this  State.  A  casual  assignment,  engage- 
ment, or  performance  within  this  State  is  sufficient  to  constitute 
a  transaction  taxable  to  the  non-resident  individual  where  net 
income  arises  from  such  transaction.  Expenses  related  to  the 
compensation  received  from  assignments  and  engagements  in 
this  State  must  be  directly  attributable  to  such  earnings  appor- 
tioned on  an  equitable  basis.  Travelling  expenses  must  be  taken 
on  the  basis  of  the  cost  of  such  transportation  into  the  State  or 
out  of  the  State  apportioned  on  the  basis  of  the  mileage  traversed 
within  the  State.  In  other  words,  travel  costs  from  a  point  out- 
side the  State  to  any  different  destination  outside  the  State  will 
not  be  allowed  as  an  expense.  The  cost,  however,  of  travel  to  a 
point  in  Colorado  and  the  return  to  the  same  destination  where 
the  Colorado  engagement  is  the  sole  reason  for  leaving  the  orig- 
inal point  will  be  allowed.  See  section  7(d)  and  articles  there- 
under for  apportionment  of  exemptions  and  credits  to  non- 
residents. 

(c)  Non-residents  of  the  United  States. — Intangible  personal 
property  in  the  form  of  security  holdings  of  corporations,  char- 
tered under  Colorado  laws,  deposits  in  banks  of  this  State,  notes 
or  evidences  of  indebtedness,  where  the  debtor  is  a  resident  of 
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or  is  domiciled  in  Colorado,  have  a  situs  for  taxation  in  Colorado 
if  owned  by  non-residents  of  the  United  States,  whether  citizens 
or  aliens.  Accordingly,  all  the  income  from  such  property,  in- 
cluding gains  from  the  sales  thereof,  whether  the  sale  is  consum- 
mated in  Colorado  or  elsewhere,  is  income  from  sources  within 
Colorado  subject  to  the  taxes  imposed  by  the  Act.  Credits  and 
exemptions  shall  be  apportioned  as  provided  in  section  7(d). 

Art.  16-3.  Election  by  taxpayer. — Taxpayers  (coming  un- 
der the  provisions  of  section  16)  filing  initial  returns  of  income 
may  elect  to  return  on  the  basis  of  direct  allocation,  on  a  basis  of 
the  formula  provided  in  section  17,  or  employ  special  methods  as 
provided  in  section  18,  subject  to  the  approval  of  the  State  Treas- 
urer. Election  of  a  basis  not  inconsistent  with  the  provisions  of 
the  Act,  once  made,  may  not  be  changed  as  to  subsequent  returns 
unless  permission  to  do  so  has  been  granted  by  the  State  Treas- 
urer. The  request  for  change  of  accounting  method  must  recite 
the  method  formerly  employed,  the  method  to  which  change  is 
desired,  the  reasons  for  requesting  such  change,  and  all  items  of 
income  and  deduction  affected  by  the  change,  and  any  inclusions 
or  exclusions  of  such  items  in  the  first  return  to  be  made  under 
the  change. 

Sec.  17.  Methods  of  apportionment. — In  any  case  where 
the  nature  of  the  business  is  such  as  to  render  direct  allocation 
impracticable  or  where  the  books  of  account  and  records  do  not 
clearly  reflect  the  net  income  subject  to  tax  by  this  act,  allocation 
shall  be  made  as  follows:  (a)  interest,  dividends,  rents,  royalties, 
and  other  similar  items  of  gross  income,  less  related  expenses, 
shall  be  allocated  to  this  state  if  received  in  connection  with  busi- 
ness transacted  and  property  located  within  this  state,  (b)  Gains 
or  losses  from  the  sales  of  capital  assets  located  within  this  state 
except  those  held  for  sale  in  the  regular  course  of  business,  shall 
be  allocated  to  this  state,  (c)  The  remainder  of  the  income  not 
allocable  under  (a)  and  (b)  shall  be  allocated  by  taking  the  arith- 
metical average  of  the  following  factors:  (1)  The  ratio  of  the 
average  adjusted  basis  as  defined  in  section  12,  at  the  beginning 
and  end  of  the  taxable  year  of  the  real  and  tangible  personal 
property  owned  and  located  in  connection  with  the  business  car- 
ried on  within  this  state,  to  the  average  adjusted  basis  at  the 
beginning  and  end  of  the  taxable  year  of  the  total  real  and  tangi- 
ble personal  property  owned  and  used  in  connection  with  the 
business  carried  on  everywhere;  (2)  the  ratio  of  the  revenue  or 
the  gross  sales  delivered  within  this  state  excluding  deliveries  for 
transportation  out  of  the  state  and  revenue  for  services  rendered 
in  this  state  during  the  taxable  year,  excluding,  however,  any 
income  received  from  the  sale  of  capital  assets  and  other  property 
not  sold  in  the  regular  course  of  business,  and  also  income  from 
interest,  dividends,  rents  and  royalties,  separately  allocated  as 
above  provided,  to  the  gross  sales  or  revenues  from  business 
carried  on  and  services  rendered  everywhere  during  the  taxable 
year. 

Art.  17.  Formula  method. — The  necessity  for  employment 
of  the  formula  method  by  reason  of  the  nature  of  the  business,  or 
the  manner  of  maintaining  books  and  records,  is  recognized ; 
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however,  employment  of  this  method  requires  that  segregation 
or  classification  of  sales  of  commodities,  revenue  from  services 
rendered,  etc.,  and  capital  (fixed)  investment  in  Colorado  be  dis- 
tinctly and  separately  recorded  in  the  taxpayer's  books  of  ac- 
count. Determination  of  the  amount  of  Colorado  sales,  etc.,  for 
computation  of  the  arithmetical  average  to  be  applied  to  total  net 
income  may  not  be  obtained  from  records,  reports,  returns  or 
schedules  prepared  as  a  basis  for  any  other  forms  of  taxation, 
but  must  be  subject  to  detailed  substantiation  from  invoices  cov- 
ering sales,  etc.,  in  support  of  actual  entries  in  the  taxpayer's 
records. 

Taxpayers  using  the  formula  method  shall  follow  procedure 
outlined  below : 

The  taxable  net  income  (without  regard  to  exemptions  and 
credits  accorded  individuals)  shall  be  determined  by  applying  the 
arithmetical  average  as  computed  under  this  section  to  the  total 
of  operating  net  income  from  all  sources ;  provided,  that  there 
shall  be  added  to  such  taxable  operating  net  income  the  net  total 
of  all  income  or  gains  from  property  located  in,  or  sources 
within,  Colorado  (see  art.  16-2),  and  that  there  shall  be  excluded 
from  the  total  net  income  the  amount  of  non-operating  income 
derived  from  property  located,  or  from  sources  without  the  State. 

The  arithmetical  average  or  percentage  to  be  used  shall  be 
determined  as  follows:  (1)  Adjusted  cost  or  other  basis  of  real 
and  tangible  property  located  in  Colorado,  such  as  stock-in-trade, 
equipment,  land  and  buildings,  etc.  (excluding  all  intangible 
property  as  money,  notes  and  credits),  whether  or  not  employed 
for  productive  purposes,  and  the  total  of  similar  property  every- 
where, averaged  for  such  amounts  at  the  beginning  and  end  of 
the  taxable  year,  shall  be  reduced  to  a  percentage,  and  (2)  the 
revenue  or  gross  sales  in  Colorado  for  the  taxable  year,  to  the 
total  revenue  or  gross  sales  everywhere,  shall  be  reduced  to  a 
percentage.  Sales  made  to  persons  or  firms  outside  the  State, 
although  delivered  from  Colorado  stock,  shall  not  be  considered 
sales  made  within  this  State,  provided,  that  deliveries  made  to 
agents  or  representatives  of  Colorado  resident  principals,  accept- 
ing deliveries  outside  the  State,  shall  be  considered  sales  made 
within  Colorado.  Income,  gains  and  profits  derived  from  prop- 
erty located  in,  or  investments  domestic  to  another  state,  or  other 
States,  shall  be  excluded  from  such  total  income,  unless  such 
income  constitutes  a  regular  and  consistent  part  of  the  taxpayer's 
trade,  business  or  profession. 

The  sum  of  the  percentages  computed  under  (1)  and  (2) 
above  shall  be  averaged,  and  the  resultant  percentage  applied  to 
the  total  adjusted  net  taxable  income  for  determination  of  the 
amount  subject  to  taxation. 
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Sec.  18.  Allocation  in  special  cases. — (a)  In  any  case 
where  the  methods  of  allocation  as  prescribed  in  sections  16  and 
17  are  impracticable  or  inequitable,  so  as  to  work  an  undue  hard- 
ship upon  the  taxpayer,  or  in  case  the  factors  mentioned  in  sec- 
tions 17(c)(1),  and  (2)  cannot  be  ascertained  from  the  taxpay- 
er's records  or  do  not  apply  in  any  appreciable  extent  to  the 
business,  then  the  taxpayer  shall  determine,  subject  to  the  ap- 
proval of  the  State  Treasurer,  the  fair  net  taxable  income  allo- 
cable to  this  state  by  such  method  as  will  equitably  allocate  to 
this  state  a  just  portion  of  the  total  net  income.  If  in  the  judg- 
ment of  the  State  Treasurer  such  method  does  not  clearly  reflect 
the  income  justly  allocable  to  this  state,  the  State  Treasurer  shall 
prescribe  methods,  rules,  or  regulations  for  properly  determining 
the  income  taxable  under  this  act,  but  in  no  case  shall  the  income 
computed  as  prescribed  by  the  State  Treasurer  exceed  the  income 
which  would  be  allocable  to  this  state  if  computed  in  accordance 
with  the  provision  of  section  17.  (b)  In  case  two  or  more  busi- 
nesses, whether  or  not  incorporated,  and  whether  or  not  organ- 
ized in  Colorado,  owned  or  controlled  directly  or  indirectly  by 
the  same  interests  the  State  Treasurer  may  distribute  or  allocate 
the  gross  income  and  deductions  between  or  among  such  busi- 
nesses or  may  require  returns  on  a  consolidated  basis  if  deemed 
necessary  in  order  to  prevent  evasion  of  taxes  and  clearly  reflect 
the  income. 

Art.  18(a).  Special  accounting  treatment. — ^The  provisions 
of  the  Act  and  the  articles  dealing  with  the  apportionment  of 
income  from  sources  both  within  and  without  the  State  are  de- 
signed to  allocate  to  Colorado  a  fair  and  equitable  portion  of  the 
income  derived  from  all  sources.  It  is  not  always  possible  to 
apply  a  two-element  fraction.  Section  18  provides,  therefore, 
that  income  may  be  allocated  on  some  other  equitable  basis, 
which  may  mean  a  separate  accounting  systein  or  method,  or  an 
alternative  formula.  A  taxpayer  filing  his  initial  return  tmder 
the  Act  need  not  secure  permission  to  utilize  any  one  of  the  alter- 
native methods,  which  may  be  employed  provided  that  the 
method  selected  is  one  which  will  equitably  apportion  the  amount 
of  net  income  to  Colorado  properly  taxable  and  such  method  will 
be  accepted,  subject  to  the  approval  of  the  State  Treasurer. 

Art.  18(b).  Requirements — Special  cases. — Sub-section  (b) 
of  section  18  is  designed  to  prevent  evasion  by  the  shifting  of 
income  or  dedtictions  from  one  business  or  corporation  to  another 
business  or  corporation  controlled  directly  or  indirectly  by  the 
same  interest.  The  State  Treasurer  will  not  permit  income 
earned  in  Colorado  and  properly  taxable  in  this  State  to  be  shifted 
or  transferred  by  alleged  sales  or  other  manipulations  to  a  busi- 
ness or  corporation  beyond  the  jurisdiction  of  this  State. 

As  a  general  rule  the  separate  or  segregated  accounting 
method  is  not  considered  as  reflecting  the  correct  taxable  income 
for  Colorado  in  the  case  of  a  manufacturing  business  carried  on 
both  within  and  without  the  State.  Where  a  selling  organization 
is  maintained  within  Colorado  which  disposes  of  the  entire  prod- 
uct manufactured  in  Colorado  to  the  exclusion  of  any  other 
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product  purchased  or  manufactured  elsewhere,  thereby  making 
the  determination  of  the  gross  profit  for  Colorado  possible,  the 
segregated  accounting  method  may  be  used,  provided  the  sales 
are  not  made  to  other  branches  or  selling  corporations  or  affili- 
ated corporations.  If  a  corporation  manufactures  within  Colo- 
rado and  disposes  through  a  selling  organization  located  outside 
of  Colorado,  or  manufactures  outside  of  Colorado  and  disposes  of 
its  products  through  a  selling  organization  located  in  Colorado, 
the  fair  market  value  of  the  product  should  be  used  in  determin- 
ing the  profit  allocable  to  Colorado  on  a  separate  or  segregated 
accounting  basis.  Arbitrary  billing  prices  based  on  factory  costs 
will  not  be  considered  as  properly  reflecting  the  gross  income  of 
either  the  manufacturing  or  selling  departments. 

In  cases  where  products  manufactured  in  Colorado  are  sold 
partly  through  a  selling  organization  outside  the  State,  and  partly 
through  the  Colorado  office,  the  separate  or  segregated  account- 
ing method  will  not  be  considered  as  correctly  reflecting  income 
taxable  in  Colorado,  and  income  allocable  to  Colorado  must  be 
determined  by  a  suitable  formula. 

Consolidated  returns,  that  is,  returns  prepared  on  a  basis  of 
the  elimination  of  items  of  income  and  deduction  between  related 
businesses,  whether  or  not  incorporated,  may  be  required  by  the 
State  Treasurer  where  under  the  facts  of  the  particular  case  in 
question,  it  is  deemed  necessary  that  such  consolidated  returns 
be  filed  in  order  to  clearly  reflect  the  net  income  of  related  enter- 
prises. 

XVII.    RETURNS  AND  PAYMENT  OF  TAX 

Section   19.     Individual   Returns. — (a)    Requirements. — 

The  following  individuals  shall  each  make  under  oath  a  return 
stating  specifically  the  items  of  his  gross  income  and  the  deduc- 
tions and  credits  allowed  by  this  act: 

(1)  Every  individual  having  a  net  income  for  the  taxable 
year  of  $1,000  or  over,  if  single,  or  if  married  and  not  living  with 
husband  or  wife; 

(2)  Every  individual  having  a  net  income  for  the  taxable 
year  of  $2,500  or  over,  if  married  and  living  with  husband  or 
wife; 

(3)  Every  individual  having  a  gross  income  for  the  taxable 
year  of  $5,000  or  over,  regardless  of  the  amount  of  his  net  in- 
come; 

(4)  Husband  and  wife. — If  a  husband  and  wife  living  to- 
gether have  an  aggregate  net  income  for  the  taxable  year  of 
$2,500  or  over,  or  an  aggregate  gross  income  for  such  year  of 
$5,000  or  over,  each  shall  make  such  a  return  or  the  income  of 
each  shall  be  included  in  a  single  joint  return,  in  which  case  the 
tax  shall  be  computed  on  the  aggregate  income; 

(5)  Person  under  disability.— And  if  any  individual  is  un- 
able to  make  his  own  return,  the  return  shall  be  made  by  a  duly 
authorized  agent  or  by  the  guardian  or  other  person  charged  with 
the  care  of  the  person  or  property  of  such  taxpayer. 
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In  General — Who  Shall  Make  Returns  (and  Form  References) 


1.  Individuals — ■ 

(Form  IT-104-A,  for  salaries, 
etc.) 

(Form  IT-104,  for  salaries,  etc., 
and  income  from  business, 
rents,  etc.) 

2.  Husband  and  Wife — 
(Form  IT-104-A,  or  IT-104.) 


3.  Banks,  Morris  Plan,  etc- 
(Form  IT-112.) 


4.  Corporation — 
(Form  IT-112.) 


5.  Fiduciaries — 

(Form  IT-104:1,  and  IT-104-A 
or  IT-104.) 

6.  Partnership — 

(Form  IT-106:5,  and  104-A  or 
IT-104.) 

7.  Receivers,  Trustees — 
(Form  IT-112.) 


Net  incomes — $1,000  or  over;  if 
single.  $2,500  or  over;  if  mar- 
ried. Gross  incomes  $5,000  or 
over.    See  sec.  19(a)(1)  to  (3). 


May  make  single  joint  return,  sec. 
19(a)(2). 

Joint  return,  if  living  together  at 
end  of  taxable  year,  sec.  19(a)(2). 

Make  same  return  as  other  corpo- 
rations, sec.  2(e)(2). 

Sec.  19(b). 

Exempt,  must  file  information  re- 
turn, sec.  21. 

Charitable,  etc.,  must  file  proof  of 
exemption,  sec.  3. 

Sec.  19(c). 

Reporting,  non-residents,  sec.  19(c) 
(6). 

Sec.  19(d). 


In  bankruptcy,  etc. — acting  for  oth- 
ers, sec.  19(b). 


8.  Consolidated  Returns — 
(Form  IT-104  or  IT-112.) 

9.  Special  Returns — 

(Form  IT-104-A,  IT-104,  IT- 
104:1,  IT-106:5,  or  IT-112.) 

10.  Separate  Returns — 

(Form  IT-104-A,  IT-104,  IT- 
104:1,  IT-106:5,  or  IT-112.) 

11.  Non-Residents — 

(Form  IT-104-A  or  IT-104.) 

12.  Minors  and  Persons  under  Dis- 

ability— 
(Form  IT-104-A  or  IT-104.) 

13.  Failure  to  File — 

14.  Penalty  for  Failure  to  Make 

When  Required  by  Law  or 
Regulation — 


Two  or  more  businesses,  sec.  18(b). 

Authority  of   State   Treasurer  to 
make,  sec.  22. 


Change  of  accounting  period. 
Sec.  23(b) (c). 


Sec.  27(d),  Art.  19-2. 
Sec.  19(a)(5). 

State  Treasurer  may  make,  sec.  22. 
Sec.  27(d). 


Art.  19(a)(1).  Individual  returns — Residents. — The  follow- 
ing regulation  respecting  liability  for  the  filing  of  returns  by  any 
resident  individual,  irrespective  of  status,  is  subject  to  the  excep- 
tion regarding  imposition  of  surtax  outlined  in  article  19-2.  For 
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each  taxable  year  every  single  person  and  every  married  person 
(residents  of  the  State  of  Colorado)  not  living  with  husband  or 
wife  for  any  part  of  the  taxable  year,  whose  gross  income  as  de- 
fined in  section  4(a)  is  $5,000  or  over,  or  whose  net  income  as 
defined  in  section  8  is  $1,000  or  over,  must  make  a  return  of 
income.  Every  married  person  living  with  husband  or  wife  for 
any  part  of  the  taxable  year,  but  not  at  the  close  of  the  taxable 
year,  must  make  a  return  if  his  or  her  gross  income  for  the  tax- 
able year  is  $5,000  or  more,  or  his  or  her  net  income  is  equal  to, 
or  in  excess  of,  the  exemptions  allowed  him  or  her  by  section  7(a) 
(computed  without  regard  to  his  status  as  the  head  of  a  family). 
(See  section  7(a)(2).)  A  husband  and  wife  living  together  for 
the  entire  year  need  make  no  returns  unless  their  aggregate  gross 
income  for  the  taxable  year  is  at  least  $5,000,  or  their  aggregate 
net  income  is  at  least  $2,500.  If  their  aggregate  net  income  for 
the  taxable  year  is  $2,500  or  more,  or  their  aggregate  gross  in- 
come is  $5,000  or  more,  either  each  must  make  a  return,  or  the 
income  of  each  must  be  included  in  a  single  joint  return.  A 
husband  and  wife  living  together  at  the  close  of  the  taxable  year 
but  not  during  the  entire  taxable  year  must  make  a  return  or 
returns  if  their  aggregate  gross  income  for  the  taxable  year  is 
$5,000  or  more,  or  their  aggregate  net  income  is  equal  to,  or  in 
excess  of,  the  credit  allowed  them  by  section  7(a)(2)  and  7(c) 
(computed  without  regard  to  the  status  of  either  of  them  as  the 
head  of  a  family).  (See  section  7(c).)  If  the  income  of  each  is 
included  in  a  single  joint  return,  the  tax  is  computed  on  the 
aggregate  income  and  all  deductions  and  credits  to  which  either 
is  entitled  shall  be  taken  from  such  aggregate  income.  A  joint 
return  of  husband  and  wife  may  be  filed  only  if  they  were  living 
together  at  the  close  of  their  taxable  year.  If  one  spouse  dies 
prior  to  the  last  day  of  the  taxable  year,  the  surviving  spouse  may 
not  include  the  income  of  the  deceased  spouse  in  a  joint  return 
for  such  taxable  year. 

The  joint  return  of  a  husband  and  wife  (if  not  made  by  an 
agent  other  than  husband  or  wife),  must  be  signed  by  both 
spouses,  except  that  one  spouse  may  sign  the  return  as  the  agent 
for  the  other,  if  the  return  is  accompanied  by  a  power  of  attorney 
authorizing  such  action.  The  spouse  acting  as  agent  shall,  with 
the  principal,  assume  the  responsibility  for  making  the  return 
and  incur  liability  for  the  penalties  provided  for  erroneous,  false, 
or  fraudulent  returns. 

The  joint  return  of  a  husband  and  wife  must  be  sworn  to 
before  an  officer  duly  authorized  to  administer  oaths  by  the 
spouse  preparing  the  return.  The  spouse  who  fills  in  the  return 
shall  be  considered  to  have  prepared  the  return  within  the  mean- 
ing of  this  paragraph.  If  the  return  is  prepared  by  both  spouses, 
or  is  prepared  by  neither  spouse,  then  both  spouses  shall  swear 
to  the  return,  except  where  one  spouse  acts  for  the  other  spouse 
under  a  power  of  attorney  submitted  on  prescribed  form,  or  the 
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return  is  made  by  an  agent  by  reason  of  illness  or  absence,  as 
provided  in  section  19(a)  (5). 

Whether  or  not  an  individual  is  the  head  of  a  family  or  has 
dependents  is  immaterial  in  determining  his  liability  to  render  a 
return. 

Art.  19(a)(2).    Resident — Individual's  return  of  surtax. — 

For  each  taxable  year  every  individual  resident  of  the  State  of 
Colorado  must  make  a  return  of  surtax  upon  so  much  of  the  gross 
income  received  from  any  source  as  may  consist  of  dividends 
from  corporate  stock,  royalties,  interest  from  money,  notes,  cred- 
its, bonds,  and  other  securities,  "without  exemption  or  deduction 
for  any  cause."  The  return  shall  be  on  Form  IT-104-A  except 
that  if  liability  has  been  incurred  for  the  filing  of  a  return  of 
normal  tax  (or  in  order  to  file  a  complete  return,  to  report  income 
or  loss  from  business,  property  transactions,  etc.),  the  surtax  may 
be  reported  on  such  other  normal  tax  return  required.  Schedules 
for  computation  of  surtax  liability  are  provided  on  both  Form 
IT-104  and  Form  IT-104-A. 

Art.  19(a)(3).    Individual  returns — Non-resident. — In  the 

case  of  a  non-resident  a  return  is  required,  (1)  if  the  gross  income 
from  sources  within  the  State  of  Colorado  is  $5,000  or  more.  (2) 
if  the  net  income  exceeds  the  proportionate  exemption  computed 
under  the  provisions  of  section  7(d)  of  the  Act,  i.  e.,  that  propor- 
tion of  the  exemption  granted  by  the  Act  which  the  gross  income 
within  the  State  bears  to  the  entire  gross  income  wherever 
earned.  See  section  16  for  application  of  allowable  deductions 
from  gross  income  of  non-residents  in  determining  "net  income." 

Art.  19(a)(4).  Return  by  agent. — -The  return  may  be  made 
by  an  agent  if,  by  reason  of  illness,  the  person  liable  for  the  mak- 
ing of  the  return  is  unable  to  make  it.  The  return  may  also  be 
made  by  an  agent  if  the  taxpayer  is  unable  to  make  the  return  by 
reason  of  continuous  absence  from  the  State  for  a  period  of  at 
least  75  days  prior  to  the  date  prescribed  by  law  for  making  the 
return.  Whenever  a  return  is  made  by  an  agent  it  must  be  accom- 
panied by  a  prescribed  power  of  attorney.  The  taxpayer  and  his 
agent,  if  any,  are  responsible  for  the  return  as  made  and  incur 
liability  for  the  penalties  provided  for  erroneous,  false,  or  fraud- 
ulent returns. 

The  home  or  residential  address  of  the  taxpayer  (including 
the  street  and  number,  if  any)  shall  be  given  in  the  space  pro- 
vided at  the  top  of  the  return  for  the  name  and  address  of  the 
taxpayer.  A  taxpayer  having  a  permanent  business  address  may 
give  that  address  as  the  principal  or  mailing  address,  provided 
that  the  complete  home  or  residential  address  is  also  given  within 
the  space  provided. 

Art.  19(a)(5).  Return  of  income  of  minor. — A  resident  in- 
dividual, although  a  minor,  is  required  to  render  a  return  of 
income  if  he  has  a  net  income  of  his  own  of  $1,000  or  over,  or  a 
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gross  income  of  $5,000  or  over,  for  the  taxable  year.  If  he  is 
married,  see  section  19(a)  (2).  If  the  aggregate  of  the  net  income 
of  a  minor  from  any  property  which  he  possesses,  and  from  any 
funds  held  in  trust  for  him  by  a  trustee  or  guardian,  and  from  his 
earnings  which  belong  to  him,  is  at  least  $1,000  or  his  gross 
income  is  at  least  $5,000,  a  return,  as  in  the  case  of  any  other 
individual,  must  be  made  by  him  or  for  him  by  his  guardian,  or 
other  person  charged  with  the  care  of  his  person  or  property. 
(Sec  section  19(a)(5).)  In  the  absence  of  proof  to  the  contrary, 
a  parent  will  be  assumed  to  have  the  legal  right  to  the  earnings 
of  the  minor  and  must  include  them  in  his  return.  (See  art. 
6(a)(1).) 

Art.  19(a)-6.  In  general — Form  of  return. — The  return 
shall  be  on  Form  IT-104  except  that  it  may  be  on  short  Form 
IT-104-A  if  no  part  of  the  gross  income  is  derived  from  business, 
trade,  profession  or  farming  operations,  or  from  the  rental,  sale, 
or  exchange  of  capital  assets. 

Sec.  19(b).  Corporations — Returns. — Every  corporation 
subject  to  taxation  under  this  act  shall  make  a  return,  stating 
specifically  the  items  of  its  gross  income  and  the  deductions  and 
credits  allowed  by  this  act.  The  return  shall  be  sworn  to  by  the 
president,  vice-president,  or  other  principal  officer  and  by  the 
treasurer,  assistant  treasurer,  or  chief  accounting  officer.  In 
cases  where  receivers,  trustees  in  bankruptcy  or  assignees  are 
operating  the  property  or  business  of  corporations,  such  receiv- 
ers, trustees  or  assignees  shall  make  returns  for  such  corpora- 
tions in  the  same  manner  and  form  as  corporations  are  required 
to  make  returns.  Any  tax  due  on  the  basis  of  such  returns  shall 
be  collected  in  the  same  manner  as  if  collected  from  the  corpora- 
tion for  which  the  return  is  made. 

Art.  19(b)-l.  Corporation  returns. — Every  corporation  not 
expressly  exempt  from  tax  must  make  a  return  of  income,  re- 
gardless of  the  amount  of  its  net  income.  In  the  case  of  ordinary 
corporations  the  return  shall  be  on  Form  IT-112.  A  corporation 
having  an  existence  during  any  portion  of  a  taxable  year  is  re- 
quired to  make  a  return.  A  corporation  which  has  received  a 
charter,  but  has  never  perfected  its  organization,  which  has 
transacted  no  business  and  had  no  income  from  any  source,  may 
upon  presentation  of  the  facts  to  the  State  Treasurer  be  relieved 
from  the  necessity  of  making  a  return  so  long  as  it  remains  in  an 
unorganized  condition.  In  the  absence  of  a  proper  showing  to 
the  State  Treasurer,  such  a  corporation  will  be  required  to  make 
a  return.  A  corporation  which  was  dissolved  prior  to  the  enact- 
ment of  this  Act  is  not  relieved  from  the  necessity  of  rendering 
returns  thereunder  for  any  period  or  periods  of  its  existence  for 
which  the  Act  is  effective.  Upon  liquidation  or  dissolution  of  a 
corporation  there  shall  be  attached  to  the  final  return  a  statement 
showing:  (1)  The  date  and  manner  of  dissolution,  (2)  the  name 
and  address  of  each  shareholder  at  dissolution  and  the  number 
and  par  value  of  the  shares  of  stock  held  by  each  of  them,  (3) 
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tilt'  description  and  value  of  the  liquidating  assets  received  by 
each  shareholder,  (4)  the  name  and  address  of  each  individual  or 
corporation  other  than  shareholders  and  creditors,  if  any,  that 
received  assets  at  dissolution,  (5)  a  description  and  the  value  of 
the  assets  received  by  each  such  individual  or  corporation,  and 
(6)  the  consideration,  if  any,  paid  by  each  of  them  for  the  assets 
received. 

Corporations  doing  business  in  this  State  or  subject  to  file 
income  tax  return  under  the  provisions  of  this  Act,  which  are 
affiliated  as  parent  and  subsidiary,  may  be  recjuired  to  file  a  con- 
solidated return  of  their  net  income,  when  in  the  judgment  of  the 
State  Treasurer,  it  is  necessary  to  determine  the  total  taxable 
income  received  by  any  one  or  all  of  such  affiliated  corporations, 
provided  the  income  tax  shall  always  be  assessed  and  collected 
from  each  separate  corporation.    (See  sec.  18(b).) 

Art.  19(b)-2.  Returns  by  receivers. — Receivers,  trustee  in 
dissolution,  trustees  in  bankruptcy,  and  assignees,  operating  the 
property  or  business  of  corporations,  must  make  returns  of  in- 
come for  such  corporations.  If  a  receiver  has  full  custody  of 
and  control  over  the  business  or  property  of  a  corporation,  he 
shall  be  deemed  to  be  operating  such  business  or  property  within 
the  meaning  of  this  section,  whether  he  is  engaged  in  carrying  on 
the  business  for  which  the  corporation  was  organized  or  only  in 
marshaling,  selling,  and  disposing  of  its  assets  for  purpose  of 
liquidation.  Notwithstanding  that  the  powers  and  functions  of 
a  corporation  are  suspended  and  that  the  property  and  business 
are  for  the  time  being  in  the  custody  of  the  receiver,  trustee,  or 
assignee,  subject  to  the  order  of  the  court,  such  receiver,  trustee, 
or  assignee  stands  in  the  place  of  the  corporate  officers  and  is 
required  to  perform  all  the  duties  and  assume  all  the  liabilities 
which  would  devolve  upon  the  officers  of  the  corporation  were 
they  in  control.  A  receiver  in  charge  of  only  part  of  the  property 
of  a  corporation,  however,  as,  for  example,  a  receiver  in  mortgage 
foreclosure  proceedings  involving  merely  a  small  portion  of  its 
property,  need  not  make  a  return  of  income. 

Sec.  19(c).  Fiduciaries — Requirement  of  return. — Every 
fiduciary  (except  a  receiver  appointed  by  authority  of  law  in  pos- 
session of  part  only  of  the  property  of  an  individual)  shall  make 
under  oalh  a  return  for  any  of  the  following  individuals,  estates, 
or  trusts  for  which  he  acts,  stating  specifically  the  items  of  gross 
income  thereof  and  the  deductions  and  credits  allowed  under  this 
title— 

(1)  Every  individual  having  a  net  income  for  the  ta.xable 
year  of  $1,000  or  over,  if  single,  or  if  married  and  not  living  with 
husband  or  wife ; 

(2)  Every  individual  having  a  net  income  for  the  taxable 
year  of  $2,500  or  over,  if  married  and  living  with  husband  or 
wife ; 

(3)  Every  individual  having  a  gross  income  for  the  taxable 
year  of  $5,000  or  over,  regardless  of  the  amount  of  his  net  in- 
come; 
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(4)  Every  estate  or  trust  the  net  income  of  which  for  the 
taxable  year  is  $1,000  or  over; 

(5)  Every  estate  or  trust  the  gross  income  of  which  for 
the  taxable  year  is  $5,000  or  over,  regardless  of  the  amount  of 
the  net  income;  and 

(6)  Every  estate  or  trust  of  which  any  beneficiary  is  a 
non-resident  alien. 

Withholding  income. — -In  addition  he  shall  make  a  return 
for  every  estate  or  trust  of  which  any  beneficiary  is  not  a  resident 
of  this  state  and  shall  withhold  and  pay  over  to  the  State  Treas- 
urer out  of  the  distributable  income  of  the  non-resident  benefi- 
ciary the  tax  due  under  this  act. 

Joint  Fiduciaries. — In  the  case  of  joint  fiduciaries,  whether 
resident  or  nonresident,  a  return  may  be  made  by  any  one  and 
shall  be  sufficient  compliance  with  the  above  requirements.  Any 
fiduciary  required  to  make  a  return  under  this  act  shall  be  sub- 
ject to  all  the  provisions  of  law  which  apply  to  individuals. 

Art.  19(c)  (1)  (2)  (3)-l.  Fiduciary  returns. — ^Every  fiduciary, 
or  at  least  one  of  joint  fiduciaries,  must  make  a  return  of  income 
on  Form  IT-104  or  IT-104-A. 

For  the  individual  whose  income  is  in  his  charge,  if  the  gross 
income  of  such  individual  is  $5,000  or  over,  or  if  the  net  income 
of  such  individual  is  $1,000  or  over  if  single,  or  if  married  and  not 
living  with  husband  or  wife  for  any  part  of  the  taxable  year ;  or 
if  such  individual  is  married  and  was  living  with  husband  or  wife 
for  any  part  of  the  taxable  year  but  not  at  the  close  of  the  taxable 
year  and  his  gross  income  for  the  taxable  year  is  $5,000  or  over, 
or  his  net  income  is  equal  to,  or  in  excess  of,  the  credit  allowed 
him  by  section  7(a)  (computed  without  regard  to  his  status  as 
head  of  a  family)  ;  or  if  such  individual  is  married  and  was  living 
with  husband  or  wife  for  the  entire  taxable  year  and  the  aggre- 
gate gross  income  of  both  husband  and  wife  is  $5,000  or  over,  or 
the  aggregate  net  income  of  both  husband  and  Avife  is  $2,500  or 
over ;  or  if  such  individual  is  married  and  was  living  with  husband 
or  wife  at  the  close  of  the  taxable  year  but  not  during  the  entire 
taxable  year  and  the  aggregate  gross  income  of  both  husband  and 
wife  is  $5,000  or  over,  or  the  aggregate  net  income  of  both  hus- 
band and  wife  is  equal  to,  or  in  excess  of,  the  credit  allowed  them 
by  section  7(a)  (computed  without  regard  to  the  status  of  either 
of  them  as  head  of  a  family).  A  fiduciary  acting  for  a  non-resi- 
dent individual  having  a  net  income  from  sources  within  the  State 
of  Colorado  equal  to,  or  in  excess  of,  the  credit  allowed  such  per- 
son by  sections  7(a)  and  7(d)  (computed  without  regard  to  his 
status  as  head  of  a  family)  or  having  a  gross  income  of  $5,000  or 
over,  from  sources  within  the  State  of  Colorado,  must  make  a 
return  for  such  person  on  Form  IT-104  or  IT-104-A  and  pay  the 
tax,  unless  such  person  himself  makes  a  return  or  causes  it  to 
be  made. 

Art.  19(c)(1) (2) (3) -2.    Return  by  guardian  or  committee. — 

A  fiduciary  acting  as  the  guardian  of  a  minor,  or  as  the  guardian 
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or  committee  of  an  insane  person,  having  a  net  income  equal  to, 
or  in  excess  of,  the  credit  allowed  such  person  by  section  7(a), 
(c),  (d)  (computed  without  regard  to  the  status  of  the  minor 
or  insane  person  as  head  of  a  family),  or  having  a  gross  income 
of  $5,000  or  over,  must  make  a  return  for  such  person  on  Form 
IT-104  or  IT-104-A  and  pay  the  tax,  unless  in  the  case  of  a  minor 
the  minor  himself  makes  a  return  or  causes  it  to  be  made. 

For  the  purpose  of  determining  the  liability  of  a  fiduciary  to 
render  a  return  under  the  provisions  of  the  preceding  paragraph 
in  cases  where  the  minor  or  the  incompetent  is  married  and  is 
living  with  husband  or  wife  at  the  close  of  the  taxable  year,  it  is 
the  aggregate  gross  income  or  the  aggregate  net  income  of  both 
husband  and  wife  which  is  controlling.    (See  art.  19(a).) 

Art.  19(c) (4) (5).  Estates  and  trusts. — Every  fiduciary 
shall  make  a  return  of  income : 

For  the  estate  or  trust  for  which  he  acts  if  the  net  income  of 
such  estate  or  trust  is  $1,000  or  over,  or  if  the  gross  income  of 
the  estate  or  trust  is  $5,000  or  over,  regardless  of  the  amount  of 
the  net  income,  or  if  any  beneficiary  of  such  estate  or  trust  is  a 
non-resident. 

The  return  under  art.  19(c)  (1)  (2)  (3)-l  shall  be  on  Form  IT- 
104  or  IT-104-A.  Under  this  article  a  return  is  required  on  Form 
IT-104  with  respect  to  any  taxable  net  income  of  the  estate  or 
trust  computed  in  accordance  with  section  13  and  a  return  on 
Form  IT-104 :1  with  respect  to  any  income  deducted  under  sec- 
tion 13(a)  (2)  and  (3).  If  a  portion  of  the  income  of  the  estate  or 
trust  is  retained  by  the  fiduciary  and  the  remainder  is  distribu- 
table or  distributed  to  beneficiaries,  both  Forms  IT-104  and 
IT-104 :1  will  be  required.  A  copy  of  the  will  or  trust  instrument 
sworn  to  by  the  fiduciary  as  a  true  and  complete  copy  in  cases  in 
which  the  gross  income  of  the  estate  or  trust  is  $5,000  or  over, 
must  be  filed  with  the  fiduciary  return  of  the  estate  or  trust,  to- 
gether with  a  statement  by  the  fiduciary  indicating  the  provisions 
of  the  will  or  trust  instrument  which,  in  his  opinion,  determine 
the  extent  to  which  the  income  of  the  estate  or  trust  is  taxable  to 
the  estate  or  trust,  the  beneficiaries,  or  the  grantor,  respectively. 
If,  however,  a  copy  of  the  will  or  trust  instrument,  or  statement 
relating  to  the  provisions  of  the  will  or  trust  instrument,  has 
once  been  filed,  it  need  not  again  be  filed  if  the  fiduciary  return 
contains  a  statement  showing  when  it  was  filed.  If  the  trust 
instrument  is  amended  in  any  way  after  such  copy  has  been  filed, 
a  copy  of  the  amendment,  together  with  a  statement  by  the  fidu- 
ciary, indicating  the  eflfect,  if  any,  in  his  opinion,  of  such  amend- 
ment on  the  extent  to  which  the  income  of  the  estate  or  trust  is 
taxable  to  the  estate  or  trust,  the  beneficiaries,  or  the  grantor, 
respectively,  must  be  filed  with  the  return  for  the  taxable  year  in 
which  the  amendment  was  made.  See  art.  19(c)(6),  for  returns 
in  cases  where  any  beneficiary  is  non-resident.   If  the  net  income 
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of  a  decedent  from  the  beginning-  of  the  taxable  year  to  the  date 
of  his  death  was  equal  to,  or  in  excess  of,  the  credit  allowed  him 
by  section  7(a)  (computed  without  regard  to  his  status  as  head 
of  a  family),  or  if  his  gross  income  for  the  same  period  was  $5,000 
or  over,  the  executor  or  administrator  shall  make  a  return  for 
such  decedent.    (See  sec.  7(c).) 

As  to  closing  agreements  of  estates,  see  sec.  37. 

Art.  19(c)(6).  Estates  and  trusts — Where  the  beneficiary  is 
a  non-resident. — If  a  resident  fiduciary  has  the  distribution  of  the 
income  of  an  estate  or  trust,  any  beneficiary  of  which  is  a  non- 
resident receiving  income  from  sources  within  this  State,  then 
the  fiduciary  shall  make  a  return  on  Form  IT-104,  for  such  non- 
resident beneficiary  and  pay  any  tax  shown  thereon  to  be  due. 
Unless  such  return  is  a  true  and  accurate  return  of  the  non-resi- 
dent beneficiary  income  from  all  sources  within  the  State,  the 
benefits  of  the  credits  and  deductions  to  which  the  beneficiary  is 
entitled  cannot  be  obtained  in  the  return  filed  by  the  fiduciary. 

Intangible  personal  property. — Under  the  provisions  of  the 
Act  the  income  derived  from  intangible  personal  property  held  in 
trust  for  the  benefit  of  a  non-resident,  for  purposes  specified  in 
sec.  2(c)  (5)  of  the  Act,  need  not  be  paid  or  returned  by  such  fidu- 
ciary, provided,  however,  that  if  less  than  80  per  cent  of  such 
income  from  such  trust  is  for  the  benefit  of  a  non-resident  bene- 
ficiary, then  in  that  event  a  return  must  be  made  and  the  tax 
withheld  and  paid  to  the  State  Treasurer  by  the  fiduciary  as  is 
provided  in  sec.  19(c) (6). 

Surtax — Liability. — A  non-resident  estate  or  trust  is  not  lia- 
ble for  the  payment  of  a  surtax. 

Returns  where  two  trusts. — In  the  case  of  two  or  more  trusts 
the  income  of  which  is  taxable  to  the  beneficiaries,  which  were 
created  by  the  same  person  and  for  wdiich  the  same  trustee  acts, 
the  trustee  shall  make  a  single  return  on  Form  IT-104 :1  for  all 
such  trusts,  notwithstanding  that  they  may  arise  from  different 
instruments.  If,  however,  one  person  acts  as  trustee  for  trusts 
created  by  diflferent  persons  for  the  benefit  of  the  same  benefici- 
ary, he  shall  make  a  return  on  Form  IT-104 :1  for  each  trust 
separately. 

Return  hy  receiver. — A  receiver  who  stands  in  the  stead  of  an 
individual  or  corporation  must  render  a  return  of  income  and  pay 
the  tax  for  his  trust,  but  a  receiver  of  only  part  of  the  property  of 
an  individual  or  corporation  need  not.  If  the  receiver  acts  for  an 
individual  the  return  shall  be  on  Form  IT-104  or  IT-104-A. 
When  acting  for  a  corporation  a  receiver  is  not  treated  as  a  fidu- 
ciary, and  in  such  case  the  return  shall  be  made  as  if  by  the  cor- 
poration itself.  (See  sec.  19(b).)  A  receiver  in  charge  of  the 
business  of  a  partnership  shall  render  a  return  on  Form  IT-106:5. 
A  receiver  of  the  rents  and  profits  appointed  to  hold  and  operate 
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a  mortgaged  parcel  of  real  estate,  but  not  in  cotrol  of  all  the  prop- 
erty or  business  of  the  mortgagor,  and  a  receiver  in  partition 
proceedings,  arc  not  required  to  render  returns  of  income.  In 
general,  statutory  receivers  and  common  law  receivers  of  all  the 
property  or  business  of  an  individual  or  corporation  must  make 
returns.   (See  also  sec.  21.) 

Time  for  filing  return  upon  death,  or  termination  of  trust. — 
After  his  appointment  and  qualification,  an  executor  or  adminis- 
trator may  immediately  file  a  return  for  the  decedent  without 
waiting  for  the  close  of  the  taxable  year.  Upon  the  completion 
of  the  administration  of  an  estate  and  final  accounting,  an  execu- 
tor or  administrator  may  immediately  file  a  return  of  income  of 
the  estate  for  the  taxable  year  in  which  the  administration  was 
closed.  Similarly,  upon  the  termination  of  a  trust,  the  trustee 
may  immediately  make  a  return  without  waiting  for  the  close  of 
the  taxable  year.  Any  income  return  required  to  be  filed  for  a 
decedent  covering  the  taxable  year  during  which  the  decedent 
dies,  or  for  the  year  in  which  an  estate  is  closed  or  a  trust  termi- 
nated, is  due  on  the  15th  day  of  the  fourth  month  following  the 
close  of  the  taxable  year  during  which  the  decedent  dies,  the 
estate  is  closed,  or  the  trust  is  terminated,  which  date  shall  also 
be  the  due  date  for  payment  of  the  tax  or  the  first  installment 
thereof  if  payment  is  made  under  the  provisions  of  section  24. 
The  payment  of  the  tax  before  the  end  of  the  taxable  year  under 
such  circumstances  does  not  relieve  the  taxpayer  from  liability 
for  any  additional  tax  found  to  be  due  upon  income  of  the  taxable 
year.   (See  sec.  25.) 

The  domiciliary  representative  is  required  to  include  in  the 
return  rendered  by  him  as  such  domiciliary  representative  the 
entire  income  of  the  estate.  Consequently,  the  only  return  re- 
quired to  be  filed  by  the  ancillary  representative  is  on  Form  IT- 
104:1,  which  shall  be  filed  with  the  State  Treasurer  and  shall 
show  the  name  and  address  of  the  domiciliary  representative,  the 
amount  of  gross  income  received  by  the  ancillary  representative, 
and  the  deductions  to  be  claimed  against  such  income,  including 
any  amount  of  income  properly  paid  or  credited  by  the  ancillary 
representative  to  any  legatee,  heir,  or  other  beneficiary. 

Sec.  19(d).  Partnerships — Returns. — Every  partnership 
shall  make  a  return  for  each  taxable  year,  stating  specifically  the 
items  of  its  gross  income  and  the  deductions  allowed  by  this  act, 
and  shall  include  in  the  return  the  names  and  addresses  of  the 
individuals  who  would  be  entitled  to  share  in  the  net  income  if 
distributed  and  the  amount  of  the  distributive  share  of  each  indi- 
vidual.  The  return  shall  be  sworn  to  by  any  one  of  the  partners. 

Art.  19(d).  Partnership  returns. — If  any  or  all  the  members 
of  a  partnership  are  residents  of  this  State,  or  even  though  all  the 
members  are  non-residents,  if  any  of  the  income  of  the  partner- 
ship is  derived  from  sources  within  this  State,  the  partnership 
must  file  a  return,  regardless  of  the  amount  of  its  net  income,  on 
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Form  IT-106:5,  together  with  Apportionment  Schedule,  Form 
IT-AS-1,  sworn  to  by  one  of  the  partners,  within  four  months  and 
fifteen  days  after  the  close  of  its  taxable  year.  If  any,  or  all,  of 
the  members  of  a  partnership  are  non-residents  of  this  State,  and 
if  the  partnership  derived  no  net  income  from  sources  within  this 
State,  the  partnership  must  file  a  return  only  if  one  or  more  of  the 
partners  acting  in  his  individual  capacity  desires  to  claim  a  deduc- 
tion in  his  individual  return  on  account  of  a  net  income  or  loss 
resulting  from  property  located,  or  a  business,  trade  or  profession 
carried  on,  within  this  State. 

Partnership  returns  shall  be  made  for  the  taxable  year  of  the 
partnership,  that  is  for  its  annual  accounting  period  (fiscal  year 
or  calendar  year,  as  the  case  may  be),  irrespective  of  the  taxable 
years  of  the  partners.  If  the  partnership  makes  any  change  in 
its  accounting  period,  it  shall  make  its  return  in  accordance  with 
the  provisions  of  sec.  23. 

Partnership  return  must  disclose — 

(a)  The  names  and  addresses  of  all  members; 

(b)  The  extent  to  which  such  members  are  entitled  to  share 
in  the  partnership  profits  ; 

(c)  Whether  or  not  the  members  are  residents  or  non-resi- 
dents of  this  State ; 

(d)  The  gross  income  and  net  income  of  the  partnership 
from  all  sources ; 

(e)  The  gross  income  and  net  income  from  all  sources,  or 
sources  within  this  State  (computed  separately  from  all  other 
income  on  the  Apportionment  Schedule)  if  any  of  the  members 
are  non-residents ; 

(f)  Each  member's  distributive  share  of  the  partnership  net 
income ; 

(g)  Such  other  information  as  is  required  by  the  return 
form ; 

(h)  The  gross  partnership  income  from  intangibles  as  any 
consist  of  dividends  from  corporate  stock,  royalties,  interest  from 
money,  notes,  credits,  bonds,  and  other  securities,  whether  dis- 
tributed or  not,  together  with  each  member's  distributive  share 
of  the  intangible  income. 

Sec.  20(a).  Form,  place  and  date  of  filing. — All  returns 
required  by  this  act  shall  be  made  as  nearly  as  practicable  in  the 
same  form  as  the  corresponding  form  of  income  tax  return  re- 
quired by  the  United  States  of  America. 

(b)  Time  for  filing  return. — All  returns  shall  be  filed  in 
the  office  of  the  State  Treasurer  on  or  before  the  15th  day  of  the 
fourth  month  following  the  close  of  the  taxable  year. 

Extension  of  time  for  filing  returns. — The  State  Treasurer 
may  grant  a  reasonable  extension  of  time  for  filing  returns  and 
for  paying  the  tax  under  such  rules  and  regulations  as  it  [he] 
may  prescribe. 
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Art.  20(a).  Use  of  prescribed  forms. — Copies  of  the  pre- 
scribed return  forms  will  so  far  as  possible  be  furnished  taxpayers 
by  the  State  Treasurer.  A  taxpayer  will  not  be  excused  from 
making-  a  return,  however,  by  the  fact  that  no  return  form  has 
been  furnished  to  him.  Taxpayers  not  supplied  with  the  proper 
forms  should  make  application  therefor  to  the  State  Treasurer  in 
ample  time  to  have  their  returns  prepared,  verified,  and  filed  with 
the  State  Treasurer  on  or  before  the  due  date.  Each  taxpayer 
should  carefully  prepare  his  return  so  as  fully  and  clearly  to  set 
forth  the  data  therein  called  for.  Returns  which  have  not  been 
so  prepared  will  not  be  accepted  as  meeting  the  requirements  of 
the  Act.  In  lack  of  a  prescribed  form  a  statement  made  by  a  tax- 
payer disclosing  his  gross  income  and  the  deductions  therefrom 
may  be  accepted  as  a  tentative  return,  and  if  filed  within  the  pre- 
scribed time  the  statement  so  made  will  relieve  the  taxpayer  from 
liability  to  penalties,  provided  that  without  unnecessary  delay 
such  a  tentative  return  is  supplemented  by  a  return  made  on  the 
proper  form. 

Art.  20(b)-l.    Time  and  place  for  filing  returns. — The  due 

date  is  the  date  on  or  before  which  a  return  is  required  to  be  filed 
in  accordance  with  the  provisions  of  the  Act  or  the  last  day  of  the 
period  covered  by  an  extension  of  time  granted  by  the  State 
Treasurer  or  Director.  When  the  due  date  falls  on  Sunday  or  a 
legal  holiday,  the  due  date  for  filing  returns  will  be  the  day  fol- 
lowing such  Sunday  or  legal  holiday.  If  placed  in  the  mails,  the 
returns  should  be  posted  in  ample  time  to  reach  the  Income  Tax 
Division,  State  Treasurer's  office,  under  ordinary  handling  of  the 
mails,  on  or  before  the  date  on  which  the  return  is  required  to  be 
filed.  If  a  return  is  made  and  placed  in  the  mails  in  due  course, 
properly  addressed  and  postage  paid,  in  ample  time  to  reach  the 
office  of  the  Income  Tax  Division — State  Treasurer  on  or  before 
the  due  date,  no  penalty  will  attach  should  the  return  not  actually 
be  received  by  such  officer  until  subsequent  to  that  date.  As  to 
additions  to  the  tax  in  the  case  of  failure  to  file  return  within  the 
prescribed  time,  see  section  27. 

All  checks,  drafts  and  money  orders,  etc.,  should  be  made 
payable  to  the  "Colorado  State  Income  Tax  Division,"  and  all 
payments,  forms  and  returns  shall  be  forwarded  to,  or  filed  with, 
the  State  Treasurer,  Income  Tax  Division,  Denver,  Colorado. 

A  corporation  going  into  liquidation  during  any  taxable  year 
may,  upon  the  completion  of  such  liquidation,  prepare  a  return 
for  that  year  covering  its  income  for  the  part  of  the  year  during 
which  it  was  engaged  in  business  and  may  immediately  file  such 
return  with  the  State  Treasurer. 

Art.  20(b) -2.    Extensions  of  time  for  filing  returns. — -It  is 

important  that  the  taxpayer  render  on  or  before  the  due  date  a 
return  as  nearly  complete  and  final  as  it  is  possible  for  him  to 
prepare.    However,  the  State  Treasurer  is  authorized  to  grant  a 
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reasonable  extension  of  time  for  filing  returns  under  such  rules 
and  regulations  as  he  shall  prescribe.  Application  for  extensions 
of  time  for  filing  income  tax  returns  must  be  made  on  the  pre- 
scribed form  and  should  be  addressed  to  the  State  Treasurer, 
Income  Tax  Division,  and  must  contain  a  full  recital  of  the  causes 
for  the  delay.  No  extension  for  filing  income  tax  returns  may  be 
granted  for  more  than  three  months.  For  extensions  of  time  for 
payment  of  tax,  see  sec.  24. 

Sec.  21.  Information  at  source. — Every  individual,  partner- 
ship, corporation,  trust,  joint  stock  company  or  association 
whether  or  not  exempt  from  taxation  under  this  act,  being  a 
resident  or  having  a  place  of  business  in  this  state,  in  whatever 
capacity  acting,  including  lessees  or  mortgagors  of  real  or  per- 
sonal property,  fiduciaries,  employers  and  all  officers  and  em- 
ployees of  the  state  or  of  any  political  subdivision  of  the  state, 
having  the  control,  receipt,  custody,  disposal  or  payment  of  inter- 
est (other  than  interest  coupons  payable  to  bearer),  rent,  salaries, 
wages,  premiums,  annuities,  compensations,  remunerations, 
emoluments  or  other  fixed  or  determinable  annual  or  periodical 
gains,  profits,  and  income  paid  or  payable  during  any  year  to 
any  resident  person  of  $1,000  or  more,  shall  make  return  thereof 
under  oath  to  the  State  Treasurer  under  such  regulations  and  in 
such  form  and  manner  and  to  such  extent  as  may  be  prescribed 
by  him.  Unless  such  income  is  so  reported  the  State  Treasurer 
may  disallow  the  payments  as  deductions  or  credits  in  computing 
the  tax  of  the  payer  or  impose  a  penalty  not  to  exceed  $500. 

Art.  21-1.  Information  at  source. — Every  resident  individ- 
ual or  other  class  of  reporting  agency,  having  a  place  of  business 
within  the  State,  making  payment  to  any  resident  person  of  fixed 
or  determinable  amounts  of  $1,000  or  more  in  any  calendar  year 
must  render  a  return  thereof,  under  oath,  to  the  State  Treasurer 
for  such  year  on  or  before  February  15  of  the  following  year; 
(except  that  such  reporting  agencies  shall  be  required  to  report 
payments  made  of  $500  or  more  for  the  last  half  of  the  calendar 
year  1937,  beginning  July  1,  and  ending  December  31).  (See  also 
art.  21-5.) 

The  return  shall  be  made  in  each  case  on  Form  IT-109:9, 
accompanied  by  transmittal  Form  IT-109  :6.  In  the  case  of  brok- 
ers and  other  agents,  see  art.  21-2. 

The  street  and  number  where  the  recipient  of  the  payment 
lives  should  be  stated  if  possible.  If  no  present  address  is  avail- 
able, the  last  known  post  office  address  must  be  given.  The  infor- 
mation returned  must  be  fixed  or  determinable,  however,  it  need 
not  be  annual  or  periodical. 

Sums  paid  in  respect  of  life  insurance,  endowment  or  annuity 
contracts  which  are  required  to  be  included  in  gross  income  under 
sec.  4(b)(1)  and  (2)  come  within  the  meaning  of  the  term  "fixed 
or  determinable  income"  and  are  required  to  be  reported  in  re- 
turns of  information  as  required  by  this  article,  except  that  pay- 
ments in  respect  of  policies  surrendered  before  maturity  and 
lapsed  policies  need  not  be  reported. 
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Fees  for  professional  services  paid  to  attorneys,  physicians, 
and  members  of  other  professions  come  within  the  meaning  of 
the  term  "fixed  or  determinable  income"  and  are  required  to  be 
reported  in  returns  of  information  as  required  by  this  article. 

For  the  purposes  of  a  return  of  information,  an  amount  is 
deemed  to  have  been  paid  when  it  is  credited  or  set  apart  to  the 
taxpayer  without  any  substantial  limitation  or  restriction  as  to 
the  time  or  manner  of  payment  or  condition  upon  which  payment 
is  to  be  made,  and  which  is  made  available  to  him  so  that  it  may 
be  drawn  at  any  time,  and  its  receipt  brought  within  his  own  con- 
trol and  disposition. 

Art.  21-2.    Information  returns  by  brokers  and  other  agents. 

— In  the  case  of  any  person  or  organization  acting  as  a  broker  or 
other  agent  dealing  in  stocks,  bonds,  other  security,  real  estate, 
or  commodity  transactions,  including  banks  and  trust  companies 
clearing  orders  for  depositors  or  custodian  accounts,  it  is  required 
that  information  relative  to  such  transactions  be  reported  to  the 
State  Treasurer,  Income  Tax  Division,  where  either  the  deter- 
minable amount,  or  the  fair  market  value  in  the  case  of  ex- 
changes, (1)  aggregates  $25,000  or  more,  for  any  calendar  period, 
or  (2)  is  in  a  specific  amount  of  $10,000  or  more,  in  the  case  of 
any  single  transaction.  For  the  last  half  of  the  first  taxable  year 
under  this  Act  (1937)  aggregate  amounts  of  $12,500  or  more,  or 
individual  amounts  of  $10,000  or  more,  are  to  be  reported.  The 
information  required  is  to  be  returned  to  the  State  Treasurer, 
Income  Tax  Division,  on  or  before  February  15  of  each  year  and 
Form  IT-llO-W  (White)  for  principals  and  Form  IT-llO-P 
(Pink)  for  guarantors  or  persons  authorized  to  use  the  account 
as  to  deposits,  withdrawals,  purchases,  or  sales.  These  forms  are 
to  be  transmitted  to  the  State  Treasurer,  Income  Tax  Division, 
accompanied  by  the  return  Form  IT-llO-A,  transmittal  sheet, 
made  under  oath. 

Art.  21-3.  Return  of  information  as  to  payments  to  em- 
ployees.— The  names  of  all  employees  to  whom  payments  of 
$1,000  or  over  a  year  are  made,  whether  such  total  sum  is  made 
up  of  wages,  salaries,  commissions,  or  compensation  in  any  other 
form,  must  be  reported.  Heads  of  branch  offices  and  sub-contrac- 
tors employing  labor,  who  keep  the  only  complete  record  of  pay- 
ments therefor,  should  file  returns  of  information  in  regard  to 
such  payments  directly  with  the  State  Treasurer.  When  both 
main  office  and  branch  office  have  adequate  records,  the  return 
should  be  filed  by  the  main  office.    (See  also  art.  4(a)  (3).) 

In  the  case  of  payments  made  by  the  State  of  Colorado  or  of 
any  political  subdivision  thereof  to  persons  in  its  service  (civil 
or  military)  of  wages,  salaries,  or  compensation  in  any  other 
form,  the  returns  of  information  shall  be  made  by  the  heads  of 
the  executive  departments. 
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Art.  21-4.    Cases  where  no  return  of  information  required. 

— Payments  of  the  following  character,  although  over  $1,000, 
need  not  be  reported  in  returns  of  information  on  Form  IT-109:9 
or  Form  IT-110: 

(a)  Payments  of  interest  on  obligations  of  the  United 
States ; 

(b)  Payments  of  any  type  made  to  corporations; 

(c)  Bills  paid  for  merchandise,  telegrams,  telephone,  freight, 
storage,  and  similar  charges  ; 

(d)  Payments  of  rent  made  to  real  estate  agents  (but  the 
agent  must  report  payments  to  the  landlord  if  the  amount  paid 
during  the  ye'ar  was  $1,000  or  more)  ; 

(e)  Payments  of  salaries,  or  other  compensation  for  per- 
sonal services  aggregating  less  than  $2,500  made  to  a  married 
individual ; 

(f)  Payments  of  commissions  made  by  fire  insurance  com- 
panies, or  other  companies  insuring  property,  to  general  agents, 
except  when  specificallv  directed  by  the  State  Treasurer  to  be 
filed. 

If  the  marital  status  of  the  payee  is  unknown  to  the  payor, 
or  if  the  marital  statiis  of  the  payee  changed  during  the  taxable 
year  the  payee  will  be  considered  a  single  person  for  the  purpose 
of  filing  a  return  of  information  on  Form  IT-109 :9  with  respect  to 
pa3^ments  of  salaries  or  other  compensation  for  personal  services. 

Art.  21-5.  Information  at  source — Surtax. — If  not  reported 
in  the  return  of  information  at  source,  as  is  provided  in  art.  21-1 
of  this  Act,  a  return  reporting  the  payments  of  income  on  intan- 
gibles enumerated  in  sec.  2(a)(1)  of  the  Act  must  be  rendered 
by  all  persons  in  whatever  capacity  acting,  including  fiduciaries 
and  employers,  officers  and  employees  of  the  State  and  its  politi- 
cal subdivisions,  having  the  control,  receipt,  custody,  disposal  or 
payment  of  dividends  from  corporate  stock,  royalties,  interest 
from  money,  notes,  credits,  bonds  (see  below)  and  other  securities 
in  whatever  amount,  such  persons  or  reporting  agencies  shall 
render  a  true  and  accurate  return  to  the  State  Treasurer,  setting 
forth  the  amount  of  such  payments  of  income  on  the  intangibles 
enumerated  herein  to  any  resident  individual. 

Such  return  shall  be  required  regardless  of  amounts  paid  or 
payable  or  transferred  to  the  payee. 

The  return  must  be  filed  with  the  State  Treasurer  on  or  be- 
fore February  15  of  the  following  year,  and  shall  be  made  on 
Form  IT-109 :9  accompanied  by  transmittal  Form  IT-109 :6, 
showing  the  number  of  returns  made.  The  correct  address  of 
the  payee  should  be  stated  if  possible,  however,  if  the  present 
address  is  unavailable,  then  the  last  known  post  office  address 
must  be  given.    Such  returns  must  be  made  by  any  resident,  or 
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firm  having  a  place  of  business  within  the  State,  even  though  the 
intangible  income  is  derived  from  sources  without  the  State, 
when  payable  to  a  resident  individual  of  the  State. 

Payments  made  in  respect  of  bonds  bearing  negotiable  cou- 
pons (payable  to  bearer  or  order)  need  not  be  reported  as  other- 
wise provided;  however,  ownership  certificates  must  be  executed 
on  Form  IT-100  by  the  fiscal  agent,  or  owner  of  the  bonds  at  the 
time  and  place  of  negotiation  of  such  coupons.  Transmittal  of 
Forms  IT-100  is  to  be  made  by  the  paying  agent  accompanied  by 
transmittal  Form  IT-101 :2,  monthly. 

Where  the  payee  of  dividends  on  corporate  stock  is  other 
than  the  owner  in  fact,  such  information  must  be  reported  on 
Form  IT-108:7. 

Sec.  22.  Records  and  special  returns. — If  any  person  fails 
or  refuses  to  make  any  return  required  by  this  act,  the  State 
Treasurer  may  make  such  return  for  such  person  from  such 
information  as  may  be  available,  and  any  assessment  based  on 
such  return  made  by  the  State  Treasurer  shall  be  as  good  and 
sufficient  as  if  such  return  had  been  made  and  filed  by  the  person 
liable  therefor. 

Art.  22.  Return — Failure  or  refusal  to  make. — ^The  State 
Treasurer  is  empowered  under  the  provisions  of  this  section  to 
make  a  return  for  any  person  who  fails  or  refuses  to  make  any 
return  required  by  this  Act. 

The  return  as  made  by  the  State  Treasurer  will  include  an 
estimate  of  the  net  income  and  in  computing  and  levying  the 
amount  of  the  tax  due,  all  available  sources  of  information  will 
be  resorted  to.  See  sec.  32(a),  examination  of  witness,  produc- 
tion of  records,  etc.  For  penalties  for  failure  to  file  return,  see 
sec.  27(a) (b)(c). 

Art.  22-1.  Aids  to  collection  of  tax. — The  State  Treasurer 
may  require  any  person  to  keep  specific  records,  render  under 
oath  such  statements  and  returns,  and  comply  with  such  rules 
and  regulations  as  the  State  Treasurer  may  prescribe,  in  order 
that  he  may  determine  whether  such  person  is  liable  for  the  tax 
or  for  the  collection  thereof.  In  accordance  with  this  provision, 
every  person  subject  to  tax  carrying  on  the  business  of  produc- 
ing, manufacturing,  purchasing,  or  selling  any  commodities  or 
inerchandise,  except  the  business  of  growing  and  selling  products 
of  the  soil,  shall  for  the  purpose  of  determining  the  amount  of 
income  which  may  be  subject  to  the  tax,  keep  such  permanent 
books  of  account  or  records,  including  inventories,  as  are  neces- 
sary to  establish  the  amount  of  his  gross  income  and  the  deduc- 
tions, credits,  and  other  information  required  to  be  shown  in  an 
income  tax  return. 
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XVIII— ACCOUNTING  PERIODS  AND  METHODS 

Sec.  23(a).  Change  of  accounting  period. — Under  regula- 
tions to  be  prescribed  by  llie  State  Treasurer  a  taxpayer  may 
change  his  accounting  period  from  the  fiscal  year  to  the  calendar 
year,  from  the  calendar  year  to  the  fiscal  year,  or  from  one  fiscal 
year  to  another. 

Art.  23(a).  Change  in  accounting  period. — If  a  taxpayer 
changes  his  accouiiting  period  he  shall,  prior  to  the  expiration  of 
30  days  from  the  close  of  the  proposed  period  for  which  a  return 
would  be  required  to  effect  the  change,  furnish  to  the  State  Treas- 
urer the  information  required  on  Form  IT-112:8,  the  prescribed 
form.  The  due  date  of  the  separate  return  for  such  period  is  the 
15th  day  of  the  fourth  month  following  the  close  of  that  period. 
If  the  change  is  approved  by  the  State  Treasurer,  the  taxpayer 
shall  thereafter  make  his  returns  and  compute  his  net  income 
upon  the  basis  of  the  new  accounting  period.    (See  sec.  23.) 

XVII.    RETURNS  AND  PAYMENT  OF  TAX  (Continued) 

Sec.  23(b).  Returns  for  short  period  resulting  from  change 
of  accounting  period. — If  a  taxpayer,  with  the  approval  of  the 
State  Treasurer,  changes  the  basis  of  computing  net  income  from 
fiscal  year  to  calendar  year  a  separate  return  shall  be  made  for 
the  period  between  the  close  of  the  last  fiscal  year  for  which 
return  was  made  and  the  following  December  31.  If  the  change 
is  from  calendar  year  to  fiscal  year,  a  separate  return  shall  be 
made  for  the  period  between  the  close  of  the  last  calendar  year 
for  which  return  was  made  and  the  date  designated  as  the  close 
of  the  fiscal  year.  If  the  change  is  from  one  fiscal  year  to  another 
fiscal  year  a  separate  return  shall  be  made  for  the  period  between 
the  close  of  the  former  fiscal  year  and  the  date  designated  as  the 
close  of  the  new  fiscal  year. 

(c)  Income  computed  on  basis  of  short  period. — Where  a 
separate  return  is  made  under  subsection  (b)  on  account  of  a 
change  in  the  accounting  period,  and  in  all  other  cases  where  a 
separate  return  is  required  or  permitted,  by  regulations  pre- 
scribed by  the  State  Treasurer  to  be  made  for  a  fractional  part 
of  a  year,  then  the  income  shall  be  computed  on  the  basis  of  the 
period  for  which  separate  return  is  made. 

(d)  Income  placed  on  annual  basis. — If  a  separate  return 
is  made  under  subsection  (b)  on  account  of  a  change  in  the 
accounting  period,  the  net  income,  computed  on  the  basis  of  the 
period  for  which  separate  return  is  made,  shall  be  placed  on  an 
annual  basis  by  multiplying  the  amount  thereof  by  twelve  and 
dividing  by  the  number  of  months  included  in  the  period  for 
which  the  separate  return  is  made.  The  tax  shall  be  such  part 
of  the  tax  computed  on  such  annual  basis  as  the  number  of 
months  in  such  period  is  of  twelve  months. 

(e)  Reduction  of  credits  against  net  income. — In  the  case 
of  a  return  made  for  a  fractional  part  of  a  year,  except  a  return 
made  under  subsection  (b),  on  account  of  a  change  in  the  ac- 
counting period,  the  personal  exemption  and  credit  for  depend- 
ents shall  be  reduced  respectively  to  amounts  which  bear  the 
same  ratio  to  the  full  credits  provided  as  the  number  of  months 
in  the  period  for  which  return  is  made  bears  to  twelve  months. 
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Art.  23-1.    Returns  for  periods  of  less  than  12  months. — No 

return  can  be  made  for  a  period  of  more  than  12  months.  A  sepa- 
rate return  for  a  fractional  part  of  a  year  is  therefore  required 
wherever  there  is  a  change,  with  the  approval  of  the  State  Treas- 
urer, in  the  basis  of  computing  net  income  from  one  taxable  year 
to  another  taxable  year.  The  periods  to  be  covered  by  such  sepa- 
rate returns  in  the  several  cases  are  stated  in  this  section.  The 
requirements  with  respect  to  the  filing  of  a  separate  return  and 
the  payment  of  tax  for  a  part  of  a  year  are  the  same  as  for  the 
filing  of  a  return  and  the  payment  of  tax  for  a  full  taxable  year 
closing  at  the  same  time.  (See  sections  20  and  24.)  If  a  return 
is  made  for  a  fractional  part  of  a  year,  except  where  a  return  is 
made  for  a  period  of  less  than  12  months  by  reason  of  a  change  in 
accounting  period,  the  personal  exemption  and  credit  for  depend- 
ents shall  be  reduced  to  that  proportion  of  the  full  credit  which 
the  number  of  months  in  the  period  for  which  the  return  is  made 
bears  to  12  months. 

In  case  of  a  change  in  accounting  period  the  net  income 
computed  on  the  return  for  the  fractional  part  of  a  year  (except 
the  return  of  a  corporation)  shall  be  placed  on  an  annual  basis 
and  the  tax  computed  as  provided  in  section  23. 

Example:  As  a  result  of  a  change  in  the  basis  of  computing 
income  from  the  calendar  year  to  a  fiscal  year  beginning  July  1 
and  ending  June  30,  "A"  files  a  separate  return  for  the  period 
January  1,  1938,  to  June  30,  1938,  disclosing  a  net  income  for 
such  period  of  $10,000.  This  income  placed  on  an  annual  basis 
amounts  to  $20,000  ($10,000  X  12  =  $120,000  -|-  6  =  $20,000) . 
"A"  was  the  head  of  a  family  and  had  one  dependent  during  the 
entire  period  covered  by  the  return,  and  accordingly  is  entitled 
to  an  exemption  of  $2,900,  which  subtracted  from  the  income 
placed  on  an  annual  basis  leaves  a  net  income  subject  to  the  tax 
of  $17,100,  the  tax  upon  which  amounts  to  $726.  The  tax  for  the 
fractional  part  of  the  year  is  6/12  of  $726  (that  proportion  of  the 
tax  computed  on  the  income  placed  on  an  annual  basis  which  the 
number  of  months  in  the  fractional  part  of  the  year  bears  to 
twelve),  or  $363. 

The  return  of  a  decedent  for  any  part  of  the  year  in  which 
he  died  is  treated  as  a  return  for  12  months  and  not  for  a  frac- 
tional part  of  a  year. 

Sec.  24(a).  Payment  of  tax — Time  of  payment.— All  taxes 
imposed  under  the  provisions  of  this  act  shall  be  paid  on  the  fif- 
teenth day  of  the  fourth  month  following  the  close  of  the  taxable 
year: 

Installment  payments. — Provided,  That  any  taxpayer  may 
elect  to  pay  the  tax  in  four  equal  installments,  in  which  case  the 
first  installment  shall  be  paid  on  the  date  prescribed  for  the 
payment  of  the  tax  by  the  taxpayer,  the  second  installment  shall 
be  paid  on  the  fifteenth  day  of  the  third  month,  the  third  install- 
ment on  the  fifteenth  day  of  the  sixth  month,  and  the  fourth  in- 
stallment on  the  fifteenth  day  of  the  eighth  month,  after  such 
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date.  If  any  installment  is  not  paid  on  or  before  the  date  fixed 
for  its  payment,  the  whole  amount  of  the  tax  unpaid  shall  lie  paid 
upon  notice  and  demand  from  the  State  Treasurer. 

(b)  Extension  of  time  for  payment. — The  State  Treasurer 
may,  in  his  discretion,  extend  the  time  for  payment  of  the  tax, 
or  any  installment  thereof,  for  a  period  not  to  exceed  three 
months.  Interest  shall  be  charged  at  the  rate  of  one-half  of  one 
per  cent  per  month  for  the  period  of  such  extension. 

Art.  24(a).  Date  on  which  tax  shall  be  paid. — The  tax, 
unless  it  is  required  to  be  withheld  at  the  source  (see  section 
19(c)(6)),  is  to  be  paid  on  or  before  the  15th  day  of  April  fol- 
lowing the  close  of  the  calendar  year,  or,  if  the  return  is  made  on 
the  basis  of  a  fiscal  year,  on  or  before  the  15th  day  of  the  fourth 
month  following  the  close  of  such  fiscal  year.  The  tax  may,  at 
the  option  of  the  taxpayer,  be  paid  in  four  equal  installments 
instead  of  in  a  single  payment,  in  which  case  the  first  installment 
is  to  be  paid  on  or  before  the  date  prescribed  for  the  payment  of 
the  tax  as  a  single  payment,  the  second  installment  on  or  before 
the  15th  day  of  the  third  month,  the  third  installment  on  or 
before  the  15th  day  of  the  sixth  month,  and  the  fourth  installment 
on  or  before  the  15th  day  of  the  eighth  month,  after  such  date. 
If  the  taxpayer  elects  to  pay  the  tax  in  four  installments,  each 
of  the  four  installments  must  be  equal  in  amount,  but  any  install- 
ment may  be  paid,  at  the  election  of  the  taxpayer,  prior  to  the 
date  prescribed  for  its  payment.  If  an  installment  is  not  paid  in 
full  on  or  before  the  date  fixed  for  its  payment  either  by  the  Act 
or  by  the  State  Treasurer  in  accordance  with  the  terms  of  an 
extension,  the  whole  amount  of  the  tax  unpaid  shall  be  paid  upon 
notice  and  demand  from  the  State  Treasurer. 

Art.  24(b).  Extension  of  time  for  payment  of  the  tax  or 
installment  thereof. — If  it  is  shown  to  the  satisfaction  of  the  State 
Treasurer  that  the  payment  of  the  amount  determined  as  the  tax 
by  the  taxpayer  or  any  part  or  installment  thereof  upon  the  date 
or  dates  prescribed  for  the  payment  thereof  will  result  in  undue 
hardship  to  the  taxpayer,  the  State  Treasurer,  at  the  request  of 
the  taxpayer,  may  grant  an  extension  of  time  for  the  payment 
for  a  period  not  to  exceed  three  months  from  the  date  prescribed 
for  the  payment  of  such  amount,  part,  or  installment.  The  exten- 
sion will  not  be  granted  upon  a  general  statement  of  hardship. 
The  term  "undue  hardship"  means  more  than  an  inconvenience 
to  the  taxpayer.  It  must  appear  that  substantial  financial  loss, 
for  example,  due  to  the  sale  of  property  at  a  sacrifice  price,  will 
result  to  the  taxpayer  from  making  payment  of  the  amount  at 
the  due  date.  If  a  market  exists,  the  sale  of  property  at  the  cur- 
rent market  price  is  not  ordinarily  considered  as  resulting  in  an 
undue  hardship. 

An  application  for  an  extension  of  time  for  the  payment  of 
such  tax  should  be  made  imder  oath  on  the  prescribed  form  and 
must  be  accompanied  or  supported  by  evidence  showing  the 
undue  hardship  that  would  result  to  the  taxpayer  if  the  extension 
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were  refused.  A  sworn  statement  of  assets  and  liabilities  of  the 
taxpayer  is  required  and  should  accompany  the  application.  An 
itemized  statement  showing  all  receipts  and  disbursements  for 
each  of  the  three  months  preceding  the  due  date  of  the  tax  shall 
also  be  submitted.  The  application  with  the  evidence  must  be 
filed  with  the  State  Treasurer.  When  it  is  received  by  the  State 
Treasurer  it  will  be  examined  immediately  and,  if  possible,  within 
30  days  will  be  rejected,  approved  or  tentatively  approved,  sub- 
ject to  certain  conditions  of  which  the  taxpayer  will  be  immedi- 
ately notified.  The  State  Treasurer  will  not  consider  an  applica- 
tion for  an  extension  of  time  for  the  payment  of  a  tax  unless 
such  application  is  made  in  Avriting,  on  or  before  the  due  date 
of  the  tax  or  installment  thereof  for  which  the  extension  is 
desired,  or  on  or  before  the  date  or  dates  prescribed  for  payment 
in  any  prior  extension  granted. 

As  a  condition  to  the  granting  of  such  an  extension,  the  State 
Treasurer  will  usually  require  the  taxpayer  to  furnish  a  bond  on 
the  prescribed  form  in  an  amount  not  exceeding  double  the 
amount  of  the  tax  or  to  furnish  other  security  satisfactory  to  the 
State  Treasurer  for  the  payment  of  the  tax,  or  installment  thereof, 
on  the  date  prescribed  for  payment  in  the  extension,  so  that  the 
risk  of  loss  to  the  State  will  not  be  greater  at  the  end  of  the  exten- 
sion period  than  it  was  at  the  beginning  of  the  period.  If  a  bond 
is  required  it  must  be  filed  within  10  days  after  notification  by 
the  State  Treasurer  that  such  bond  is  required. 

It  shall  be  conditioned  upon  the  payment  of  the  tax,  interest, 
and  additional  amounts  assessed  in  connection  therewith  in  ac- 
cordance with  the  terms  of  the  extension  granted,  and  shall  be 
executed  by  a  surety  company  as  an  acceptable  surety  on  bonds, 
and  shall  be  subject  to  the  approval  of  the  State  Treasurer.  The 
taxpayer  may  file  a  bond  in  an  amount  not  exceeding  double  the 
amount  of  the  tax,  or  installment  thereof. 

A  request  by  the  taxpayer  for  an  extension  of  time  for  the 
payment  of  one  installment  does  not  operate  to  procure  an  exten- 
sion of  time  for  payment  of  subsequent  installments.  Nor  does 
an  extension  of  time  for  filing  a  return  operate  to  extend  the  time 
for  the  payment  of  the  tax  or  any  part  thereof,  unless  so  specified 
in  the  extension.  If  an  extension  of  time  for  payment  of  the  tax 
or  any  installment  is  granted,  the  amount,  time  for  payment  of 
which  is  so  extended,  shall  be  paid  on  or  before  the  expiration  of 
the  period  of  the  extension,  together  with  interest  at  the  rate  of 
6  per  cent  per  annum  on  such  amount  from  the  date  when  the 
payment  should  have  been  made  if  no  extension  had  been  granted 
until  the  expiration  of  the  period  of  the  extension. 

Art.  24(b)-l.  When  fractional  part  of  cent  may  be  disre- 
garded—In  the  payment  of  taxes  a  fractional  part  of  a  cent  shall 
be  disregarded  unless  it  amounts  to  one-half  cent  or  more,  in 
which  case  it  shall  be  increased  to  one  cent.  Fractional  parts  of 
a  cent  should  not  be  disregarded  in  the  computation  of  taxes. 


Income  Tax  Regulations 


145 


Art.  24(b) -2.  Receipts  for  tax  payments. — The  State  Treas- 
urer will  issue  his  receipt  for  all  taxes  paid. 

Sec.  25.  Examination  of  returns  and  determination  of  tax 
liability. — As  soon  as  practicable  after  tbe  return  is  filed  the 
State  Treasurer  shall  examine  it,  and  shall  determine  the  correct 
amount  of  the  tax.  If  the  tax  found  due  shall  be  greater  than 
the  amount  theretofore  paid,  or  if  a  claim  for  a  refund  is  denied, 
notice  shall  be  mailed  to  the  taxpayer  by  registered  mail.  Within 
thirty  days  the  taxpayer  may  request  a  hearing  or  an  opportunity 
to  present  any  additional  evidence  relating  to  his  tax  liability. 
Based  on  the  evidence  presented  at  such  hearing  or  filed  in  sup- 
port of  the  taxpayer's  contentions,  the  State  Treasurer  shall 
make  a  final  determination  within  a  reasonable  time,  and  shall 
notify  the  taxpayer  of  his  decision,  accompanied  by  a  notice  and 
demand  for  payment.  The  tax  shall  be  paid  within  20  days 
thereafter,  together  with  interest  on  the  additional  tax  from  the 
date  the  tax  was  due:  Provided,  That  no  additional  tax  shall  be 
assessed  for  less  than  $1. 

Art.  25.  Determination  of  tax  liability. — If  an  examination 
of  a  return  discloses  the  fact  that  the  tax  has  been  understated, 
the  taxpayer  will  be  notified  within  a  reasonable  time  by  regis- 
tered mail  of  the  correct  amount  of  tax  due. 

Furthermore,  if  the  examination  of  the  return  discloses  a 
deficiency  and  the  State  Treasurer  is  of  the  opinion  that  the  col- 
lection of  the  deficiency  will  be  jeopardized  by  delay,  a  jeopardy 
assessment  Avill  be  made.  (See  sec.  28.)  A  notice  proposing  to 
assess  a  deficiency  will  be  mailed  to  the  taxpayer  at  his  last 
known  address. 

Under  this  section  the  taxpayer  is  allowed  the  right  to  a  hear- 
ing in  case : 

(1)  Where  an  underpayment  of  the  tax  is  made  and  the 
correct  amount  is  in  dispute. 

(2)  Where  an  overpayment  of  the  tax  is  made  and  claim  for 
refund  is  denied. 

In  either  event  the  taxpayer  must  within  30  days  request  a 
hearing  after  notice  to  him  by  the  State  Treasurer,  and  also  pay 
the  tax  in  dispute  within  20  days  after  notice  and  demand  for 
payment.  Failure  of  the  taxpayer  to  act  within  said  time  will 
bar  him  from  the  right  to  appeal,  either  to  the  State  Treasurer 
or  to  the  courts. 

After  a  consideration  of  the  law  and  evidence  affecting  such 
matters  the  State  Treasurer  will  make  a  final  decision  within  a 
reasonable  time  and  notify  the  taxpayer  of  his  decision. 

Claim  by  a  taxpayer  for  refund  of  taxes  and  penalties  may  be 
made  within  4  years,  but  no  refund  or  credit  shall  be  allowed  after 
4  years  from  date  of  payment.    (See  sec.  29.) 
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XIX.    APPEALS  FROM  STATE  TREASURER'S 
DETERMINATION 

Sec.  26(a).  Appeals  to  district  court. — Within  thirty  days 
after  the  mailing  of  the  final  determination  of  the  State  Treas- 
urer, the  taxpayer  may  appeal  to  the  district  court  of  the  county 
in  which  he  resides,  or  has  his  principal  place  of  business,  or  if  a 
non-resident  of  the  state  of  Colorado,  to  the  district  court  of  the 
city  and  county  of  Denver,  upon  giving  a  bond  for  costs  in  the 
sum  of  $100,  and  for  double  the  amount  of  the  tax  assessed. 

(b)  Procedure. — Appeal  shall  be  taken  by  filing,  with  the 
clerk  of  the  district  court  of  the  proper  county,  a  written  notice 
stating  that  the  taxpayer  appeals  to  the  district  court  and  alleging 
the  pertinent  facts  upon  which  such  appeal  is  grounded. 

(c)  Service. — Upon  filing  of  the  notice  of  appeal  the  State 
Treasurer  shall  be  deemed  to  be  a  party  to  such  appeal  and  the 
clerk  of  the  district  court  shall  docket  the  cause  as  a  civil  action, 
and  shall  forthwith  and  without  praecipe  issue  summons  and 
cause  same  to  be  served  upon  the  State  Treasurer,  in  accordance 
with  the  manner  now  provided  by  law  in  civil  cases. 

(d)  Jurisdiction  of  courts. — Jurisdiction  to  hear  and  deter- 
mine appeals  is  hereby  conferred  upon  the  district  courts  of  this 
state.  Trial  may  be  had  or  any  order  made  in  term  or  in  va- 
cation. 

(e)  Notice  of  date  of  trial.— Ten  days'  notice  of  the  date 
of  trial  shall  be  mailed  to  the  taxpayer  and  the  State  Treasurer. 
The  district  courts  are  empowered  to  appoint  referees,  either 
standing  or  special,  to  hear  the  evidence  and  recommend  findings 
of  fact  and  conclusions  of  law. 

(f)  Writs  of  error  to  supreme  court. — Writs  of  error  may 
be  taken  from  the  district  court  to  the  supreme  court  as  in  civil 
cases. 

(g)  Judgment  entered  as  in  other  civil  cases. — The  final 
decision  made  in  such  appeal  shall  be  entered  as  a  judgment  as 
in  other  civil  cases  against  the  taxpayer  or  against  the  State 
Treasurer  as  the  case  may  be. 

Art.  26-1.  Appeals — In  general. — As  a  condition  precedent 
before  appeal  is  taken  the  taxpayer  shall  avail  himself  of  the 
remedies  provided  in  the  Act.  As  a  basis  for  the  appeal  a  final 
determination  of  the  matter  pending  before  the  State  Treasurer 
must  be  had. 

The  notice  of  appeal  shall  contain  the  name  of  the  court  to 
which  appeal  is  taken,  recite  the  order  or  decision  appealed  from, 
state  what  portion,  if  any,  of  the  tax  is  legally  assessable  and 
correct,  by  setting  out  separately  the  items  of  income  on  which 
there  is  no  ground  of  objection  to  the  taxation  thereof,  followed 
by  a  statement  that  the  same  are  legally  assessable  and  correct. 
The  notice  of  appeal  shall  also  recite  in  a  clear  and  concise  man- 
ner the  assignments  of  error  alleged  to  have  been  committed  by 
the  State  Treasurer  in  determining  the  tax  liability  of  the  appel- 
lant. Such  assignments  of  error  should  be  set  out  separately  and 
numbered.   The  notice  of  appeal  should  contain  a  clear  and  con- 
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cise  statement  of  the  facts  on  which  the  appellant  relies  as  consti- 
tuting the  basis  of  said  appeal  and  should  set  out  the  propositions 
of  law  involved,  if  material. 

XX.    INTEREST  AND  PENALTIES  IMPOSED 

Sec.  27(a).    Where  taxpayers  without  intent  to  evade  tax. 

— If  any  taxpayer,  without  intent  to  evade  the  tax  imposed  by 
this  act,  shall  fail  to  file  a  return  or  pay  the  tax,  if  one  is  due,  at 
the  time  required  by  or  under  the  provision  of  this  act,  but  shall 
voluntarily  file  a  correct  return  of  income  or  pay  the  tax  due 
within  sixty  days  thereafter,  there  shall  be  added  to  the  tax  an 
additional  amount  equal  to  five  percent  thereof  plus  interest  at 
the  rate  of  one-half  percent  per  month  or  fraction  of  a  month 
from  the  date  the  tax  was  due  until  paid,  but  such  additional 
amount  shall  in  no  case  be  less  than  one  dollar. 

Art.  27(a).  Interest  added. — If  the  taxpayer  fails  to  file  a 
return  at  the  time  required  by  or  under  the  provisions  of  the  Act 
and  he  shall  voluntarily  file  a  correct  return  of  income  and  pay 
the  tax  due  within  (60)  sixty  days  thereafter,  there  shall  be 
added  to  the  tax  an  additional  amount  equal  to  5  per  cent  thereof 
and  interest  charge  of  one-half  of  one  per  cent  for  each  month  or 
fraction  of  a  month,  from  the  date  the  tax  was  due,  until  paid. 

The  interest  and  penalty  to  be  added  to  the  tax  shall  under 
no  circumstances  be  less  than  $1.00. 

Taxes  are  due  in  their  entirety  when  the  return  is  filed  and 
cannot  be  paid  in  installments. 

The  penalty  may  be  waived  or  reduced  by  the  State  Treas- 
urer.  (Sec.  27(e).) 

Sec.  27(b).    Where  taxpayer  fails  voluntarily  to  file  return. 

— If  any  taxpayer  fails  voluntarily  to  file  a  return  of  income  or 
to  pay  a  tax,  if  one  is  due,  within  sixty  days  after  time  required 
by  or  under  the  provisions  of  this  act,  the  tax  shall  be  doubled, 
and  such  double  tax  shall  be  increased  by  one-half  percent  per 
month  or  fraction  of  a  month  from  the  time  the  tax  was  origi- 
nally due  to  the  date  of  payment. 

Art.  27(b).  Penalties  imposed. — The  regulation  under  this 
subdivision  shall  be  the  same  as  art.  27(a)  except  that  the  tax 
shall  be  doubled  and  increased  as  is  provided  in  this  subsection. 

This  sub-section  refers  to  failure  to  file  return  and  pay  the 
tax  within  (60)  sixty  days  after  due  date,  whereas,  sec.  27(a) 
refers  to  cases  where  taxpayer  files  a  return  and  pays  the  tax  due 
within  (60)  sixty  days  after  the  due  date. 

Sec.  27(c).    Incorrect  return  after  notice  and  fraud. — If 

any  taxpayer  who  has  failed  to  file  a  return  or  has  filed  an  incor- 
rect or  insufficient  return,  and  after  notice  from  the  State  Treas- 
urer, refuses  or  neglects  within  twenty  days  to  file  a  proper 
return,  or  files  a  fraudulent  return,  the  State  Treasurer  shall 
determine  the  income  of  such  taxpayer  according  to  his  best 
information  and  assess  the  same  at  not  more  than  double  the 
amount  so  determined. 
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Art.  27(c).  Penalties  imposed. — -Under  this  subdivision  if 
the  taxpayer  fails : 

(1)  To  file  a  return ; 

(2)  Or  files  an  incorrect  or  insufficient  return  ; 

(3)  After  notice  from  the  State  Treasurer  refuses  or  neg- 
lects within  twenty  days  to  file  a  proper  return ; 

(4)  Or  files  a  fraudulent  return. 

In  such  cases  the  State  Treasurer  shall  determine  the  income 
from  all  available  sources  and  make  an  assessment  of  not  more 
than  double  the  amount.    (See  also  sec.  22.) 

For  procedure  in  case  of  false  or  fraudulent  return,  see  sec. 
29(b). 

Sec.  27(d).  Penalties. — Any  person  required  under  this  act 
to  pay  any  tax,  or  required  by  law  or  regulations  made  under 
authority  thereof  to  make  a  return,  keep  any  records,  or  supply 
any  information,  for  the  purposes  of  the  computation,  assess- 
ment, or  collection  of  any  tax  imposed  by  this  act,  who  will- 
fully fails  to  pay  such  tax,  make  such  return,  keep  such  records, 
or  supply  such  information,  at  the  time  or  times  required  by 
law  or  regulations,  shall,  in  addition  to  other  penalties  provided 
by  law,  be  guilty  of  a  misdemeanor  and,  upon  conviction  thereof, 
be  fined  not  more  than  $10,000,  or  imprisoned  for  not  more  than 
one  year,  or  both,  together  with  the  costs  of  prosecution.  Any 
person  required  under  this  act  to  collect,  account  for,  and  pay 
over  any  tax  imposed  by  this  act,  who  willfully  fails  to  collect  or 
truthfully  account  for  and  pay  over  such  tax,  and  any  person 
who  willfully  attempts  in  any  manner  to  evade  or  defeat  any  tax 
imposed  by  this  act  or  the  payment  thereof,  shall,  in  addition  to 
other  penalties  provided  by  law,  be  guilty  of  a  felony  and,  upon 
conviction  thereof,  be  fined  not  more  than  $10,000  or  imprisoned 
for  not  more  than  five  years,  or  both,  together  with  the  costs  of 
prosecution.  The  term  "person"  as  used  in  this  section  includes 
an  officer  or  employee  of  a  corporation  or  a  member  or  employee 
of  a  partnership,  who  as  such  officer,  employee,  or  member  if 
under  a  duty  to  perform  the  act  in  respect  of  which  the  violation 
occurs. 

Art.  27(d).  Penalties — Violation  of  law. — The  penalties 
provided  for  in  subsection  (d)  cannot  be  assessed  but  are  enforce- 
able only  by  suit  or  prosecution.  For  penalties  and  interest  as- 
sessed by  State  Treasurer  without  suit,  see  subdivisions  (a),  (b) 
and  (c)  of  sec.  27. 

Sec.  27(e).    Reasonable  cause  for  failure  to  file  returns. — 

Whenever,  in  the  judgment  of  the  State  Treasurer,  the  failure  of 
the  taxpayer  to  comply  with  provisions  of  subsections  (a),  (b) 
and  (c)  of  this  section,  was  due  to  reasonable  causes,  he  may,  in 
his  discretion,  waive  or  reduce  any  of  the  penalties  upon  making 
a  record  of  its  reasons  therefor. 

Art.  27(e).    Reasonable  cause  for  failure  to  file  return. — 

If  the  taxpayer  exercised  ordinary  business  care  and  prudence 
and  was  nevertheless  unable  to  file  the  return  within  the  pre- 
scribed time,  then  the  delay  is  due  to  a  reasonable  cause.  The 
taxpayer  must  make  an  affirmative  showing  of  all  facts  alleged 
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as  a  reasonable  cause  for  failure  to  file  the  return  within  the 
prescribed  time.  An  affidavit  must  be  filed  with  the  return  setting 
up  the  facts  showing  that  such  delinquency  was  due  to  reason- 
able causes. 

Sec.  27(f).  Venue. — In  case  of  a  nonresident  or  any  offi- 
cer or  employee  of  a  corporation,  the  failure  to  do  any  act  re- 
quired by  or  under  the  provisions  of  this  act  shall  be  deemed  an 
act  committed  in  part  at  the  office  of  the  State  Treasurer. 

Sec.  27(g).  Non-resident  banned  from  contracts  with,  or 
sales  to  state. — In  the  case  of  a  nonresident  individual,  partner- 
ship or  corporation,  the  failure  to  do  any  act  required  by  or  under 
the  provision  of  this  act  shall  prohibit  said  nonresident  from  be- 
ing awarded  any  contract  for  construction,  reconstruction  or 
maintenance  or  for  the  sale  of  materials  and  supplies  to  the  State 
of  Colorado  or  any  political  subdivision  thereof  until  such  time  as 
said  nonresident  has  fully  complied  with  this  act. 

Art.  27(g).  Non-resident  contractors. — -Where  a  non-resi- 
dent above  enutnerated  fails  to  file  a  return  and  report  the  income 
derived  from  sources  within  the  State,  if  such  income  exceeds  the 
exemptions  provided  for  such  non-resident,  or  if  such  non-resi- 
dent fails  to  supply  information  requested  by  the  State  Treasurer 
or  to  file  information  reports  as  provided  by  this  Act,  such  non- 
resident shall  be  prohibited  from  being  awarded  contracts  for 
construction,  reconstruction  or  maintenance  or  from  selling  any 
supplies  or  material  to  the  State  of  Colorado  or  any  political  sub- 
division thereof.  Where  any  such  non-resident  fails  to  comply 
with  the  provisions  of  this  law,  notice  of  such  failure  shall  be  sent 
to  all  persons  asking  awards  for  such  construction  or  mainte- 
nance for  the  State  or  any  political  subdivision  thereof  and  the 
provisions  of  subsection  (g)  above  shall  prohibit  any  such  non- 
resident who  has  violated  the  provisions  of  the  income  tax  act 
from  doing  any  work,  selling  any  material  or  supplies  or  drawing 
any  money  from  the  State  of  Colorado  or  any  political  subdivi- 
sion thereof. 

Sec.  28.  Closing  of  taxable  year. — If  the  State  Treasurer 
finds  that  in  certain  cases,  collection  of  the  tax  will  be  jeopar- 
dized by  delay,  he  may,  in  his  discretion,  declare  the  taxable 
period  immediately  terminated  and  immediately  issue  notice  and 
demand  for  immediate  payment  of  the  tax  found  to  be  due.  In 
such  cases,  collection  may  be  stayed  by  giving  such  security  as 
the  State  Treasurer  may  consider  adequate. 

Art.  28.  Closing  of  taxable  year. — The  provisions  of  section 
28  above  shall  be  interpreted  to  cover  cases  where  a  taxpayer 
intends  to  leave  the  State  shortly,  where  properties  are  to  be  sold 
and  the  proceeds  transported  beyond  the  borders  of  Colorado,  or 
where  funds  are  being  dissipated  so  that  collection  of  income 
taxes  may  be  jeopardized.  In  all  such  cases  or  in  any  case  where 
the  State  Treasurer  deems  it  necessary  to  immediately  collect  the 
tax,  he  may  declare  the  taxable  period  closed  and  immediately 
demand  payment  of  the  tax  and  levy  upon  any  property  or 
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money,  unless  bond  is  given  in  an  amount  sui¥icient  to  secure 
payment  to  the  State  Treasurer.  Jeopardy  assessments  may  not 
be  paid  in  installments.  The  assessment  is  due  and  payable  at 
the  time  specified  in  the  notice  of  assessment. 

XXI.   PERIOD  OF  LIMITATION 

Sec.  29(a).  Period  of  limitation  upon  assessment  and  col- 
lection.— ^The  amount  of  taxes  imposed  by  this  act  shall  be 
assessed  within  four  years  after  the  return  was  filed,  and  no 
proceedings  in  court  for  the  collection  of  such  taxes  shall  be 
begun  after  the  expiration  of  such  period. 

(b)  Fraud  no  limit. — In  the  case  of  a  false  or  fraudulent 
return  with  intent  to  evade  tax,  the  tax  may  be  assessed,  or  a 
proceeding  in  court  for  collection  of  such  tax  may  be  begun  at 
any  time. 

(c)  Refund  limited  to  four  years. — No  refund  or  credit 
shall  be  allowed  by  the  State  Treasurer  after  four  years  from 
the  date  of  payment  of  the  tax  as  provided  in  this  act,  unless 
before  the  expiration  of  such  period  a  claim  therefor  is  filed  by 
the  taxpayer. 

(d)  Claim  for  refund. — In  case  a  taxpayer  has  made  claim 
for  a  refund,  he  shall  have  the  right  to  commence  a  suit  for  the 
recovery  of  the  same  at  the  expiration  of  six  months  after  the 
filing  of  his  claim  for  refund,  if  no  action  has  been  taken  by  the 
State  Treasurer  or  the  claim  has  been  denied. 

Art.  29.  Period  of  limitation.— The  four-year  period  of 
limitation  provided  shall  begin  to  run  on  the  date  the  return  was 
filed,  and  all  actions  between  the  State  Treasurer  and  the  tax- 
payer must  be  taken  before  the  expiration  of  such  four-year 
period.  The  period  of  limitation  will  be  suspended,  however, 
during  the  time  when  any  proceeding  is  involved  in  litigation  in 
the  courts  of  Colorado  or  the  federal  courts  and  during  any  period 
when  the  proceeding  is  before  the  State  Treasurer  on  appeal. 
(See  sec.  25.) 

No  refund  or  credit  shall  be  allowed  by  the  State  Treasurer 
after  four  years  from  the  date  of  the  payment  of  the  tax,  unless 
the  taxpayer  files  a  claim  therefor  on  or  before  the  expiration  of 
the  four-year  period.  In  the  case  of  refund,  the  period  of  limita- 
tion shall  be  extended  during  the  time  when  the  taxpayer's  in- 
come tax  liability  to  Colorado  is  involved  in  litigation  in  any 
state  or  federal  court  or  during  the  period  when  the  proceeding 
is  before  the  State  Treasurer  on  appeal.   (See  sec.  25.) 

XXII.    OVERPAYMENTS— REFUNDS  TO  TAXPAYERS 

Sec.  30(a).  Refunds  to  taxpayers. — A  revolving  fund,  des- 
ignated "Income  Tax  Refund,"  not  to  exceed  fifty  thousand 
dollars  ($50,000)  shall  be  set  aside  and  maintained  by  the  State 
Treasurer  from  taxes  collected  under  this  act,  and  held  by  the 
State  Treasurer  for  the  prompt  payment  of  all  refunds. 

(b)  Refund  by  State  Treasurer. — If  the  State  Treasurer 
discovers  from  the  examination  of  a  return,  or  upon  claim  duly 
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filed  by  the  taxpayer,  or  upon  final  judgment  of  a  court,  that  the 
tax,  penalty,  or  interest  paid  by  any  taxpayer  has  been  illegally 
or  erroneously  collected  or  is  in  excess  of  the  amount  legally 
due,  then  the  State  Treasurer  shall  issue  to  the  taxpayer  his 
voucher  to  the  Auditor  of  the  State  for  the  refund  of  such  ille- 
gally collected  tax,  penalty  or  interest  (regardless  of  whether  or 
not  such  sum  was  paid  under  protest),  together  with  interest 
provided  for  in  sub-division  (c)  of  this  section.  Upon  receipt  of 
such  voucher  properly  executed  and  endorsed,  the  Auditor  of 
the  State  shall  issue  his  warrant  to  the  State  Treasurer  for  the 
payment  to  the  taxpayer,  out  of  the  fund  provided  in  sub-section 
(a)  of  this  section;  Provided,  that  the  State  Treasurer  shall  keep 
in  his  files  a  duplicate  of  said  voucher  and  also  a  statement  which 
shall  set  forth  the  reason  why  such  refund  shall  have  been 
ordered. 

(c)  Interest  paid  on  refunds. — Upon  the  allowance  of  a 
credit  or  refund  of  any  tax  penalty  or  interest  erroneously,  im- 
properly or  illegally  paid,  interest  shall  be  allowed  and  paid  on 
the  amount  of  such  credit  or  refund  at  the  rate  of  one-half  of  one 
percent  per  month  from  the  date  such  tax,  penalty  or  interest 
was  paid  to  the  date  the  order  for  refund  or  credit  is  issued. 

Art.  30.  Refunds. — Claims  by  a  taxpayer  for  the  refund  of 
taxes  and  penalties  illegally  or  erroneously  collected  may  be 
made  within  four  years  from  the  time  of  filing  the  return.  (See 
section  29(c).)  All  the  facts  relied  upon  in  support  of  the  claim 
should  be  clearly  set  forth  under  oath.  It  should  be  accompanied 
by  the  State  Treasurer's  receipt  or  the  canceled  check  showing 
payment  of  the  tax.  Vouchers  in  payment  of  claims  allowed  by 
the  State  Treasurer  will  be  drawn  in  the  names  of  persons  en- 
titled to  the  money,  and  will  be  sent  direct  to  the  proper  persons 
or  their  duly  authorized  attorneys  or  agents.  A  claim  for  refund 
will  not  be  considered  for  any  purpose  unless  the  claim  is  filed 
on  the  form  provided  by  the  State  Treasurer.  Under  this  section 
the  State  Treasurer  is  authorized  to  make  the  refund  without  any 
action  on  the  part  of  the  taxpayer.  In  case  where  the  taxpayer 
files  an  application  for  refund,  it  must  be  accompanied  by  a  state- 
ment of  facts  upon  which  the  application  is  based,  and  if  the 
refund  is  claimed  because  of  an  error  in  the  return,  the  applica- 
tion must  be  accompanied  by  an  amended  return.  Interest  on 
such  refunds  shall  be  at  the  rate  of  one-half  of  one  per  cent  per 
month.   (See  sec.  30(c).) 

XXIII.    CREDITS  AGAINST  TAX 

Sec.  31(a).  Credits  against  tax. — The  amount  of  income 
tax  paid  to  another  state  by  a  resident  of  this  state  on  income 
derived  from  sources  in  another  state,  shall  be  allowed  as  a 
credit  against  the  tax  computed  under  the  provisions  of  this  act. 

The  amount  of  the  credit  taken  under  this  section  shall  be 
subject  to  each  of  the  following  limitations: 

(1)  Limit  on  credit. — The  amount  of  the  credit  in  respect 
of  the  tax  paid  or  accrued  to  any  other  State  shall  not  exceed  the 
same  proportion  of  the  tax  against  which  such  credit  is  taken 
which  the  taxpayer's  net  income  from  sources  within  such  state 
bears  to  his  entire  net  income  for  the  same  taxable  year;  and 


152 


Income  Tax  Regulations 


(2)    Amount  of  credit. — The  total  amount  of  the  credit 

shall  not  exceed  the  same  proportion  of  the  tax  against  which 
such  credit  is  taken,  which  taxpayer's  net  income  from  sources 
without  the  state  bears  to  his  entire  net  income  for  the  same 
taxable  year. 

Art.  31(a).  Analysis  of  credit  for  taxes. — The  taxes  covered 
by  this  section  (and  regulations  thereunder)  are  those  income 
taxes  based  on  net  income  and  so-called  "gross  income  taxes" 
which  are  not  taxes  based  upon  "net  income"  and  are  therefore 
allowable  only  as  deductions  from  the  taxpayer's  gross  income, 
in  the  form  of  expense.  If  the  taxpayer  in  his  return  claims  a 
credit  for  taxes,  the  basis  of  such  credit,  in  the  case  of  a  resident 
individual,  and  in  the  case  of  a  domestic  corporation,  is  as  fol- 
lows : 

(a)  The  amount  of  any  income  taxes  paid  or  accrued  during 
the  taxable  year  to  another  state,  foreign  country  or  possession 
of  the  United  States ;  and 

(h)  An  individual's  proportionate  share  of  any  such  taxes 
of  a  partnership  of  which  he  is  a  partner  or  of  an  estate  or  trust 
of  which  he  is  a  beneficiary  paid  or  accrued  during  the  taxable 
year  to  another  state,  a  foreign  country,  or  to  any  possession  of 
the  United  States,  as  the  case  may  be.  If  a  taxpayer  claims  a 
credit  for  taxes,  no  portion  of  any  such  taxes  shall  be  allowed 
as  a  deduction  from  gross  income. 

The  "amount  of  any  income,  war  profits  and  excess  profits 
taxes  paid  or  accrued  during  the  taxable  year"  means  taxes 
proper  (no  credit  being  given  for  amounts  representing  interest 
or  penalties)  paid  or  accrued  during  the  taxable  year  on  behalf 
of  the  taxpayer  claiming  credit.  "P'oreign  country"  means  any 
foreign  state  or  political  subdivision  thereof,  or  any  foreign 
political  entity,  which  levies  and  collects  income,  war  profits,  or 
excess-profit  taxes.  "Any  possession  of  the  United  States"  in- 
cludes, among  others,  Puerto  Rico,  the  Philippines,  and  the 
Virgin  Islands. 

Sec.  31(b).    Adjustments  of  payment  of  accrued  taxes. — 

If  accrued  taxes  when  paid  differ  from  the  amounts  claimed  as 
credits  by  the  taxpayer,  or  if  any  tax  paid  is  refunded  in  whole 
or  in  part,  the  taxpayer  shall  notify  the  State  Treasurer,  who 
shall  redetermine  the  amount  of  the  tax  for  the  year  or  years 
affected,  and  the  amount  of  tax  due  upon  such  redetermination, 
if  any,  shall  be  paid  by  the  taxpayer  upon  notice  and  demand, 
or  the  amount  of  tax  overpaid,  if  any,  shall  be  credited  or  re- 
funded to  the  taxpayer  in  accordance  with  the  provisions  of  sec- 
tion 30.  In  the  case  of  such  a  tax  accrued  but  not  paid,  the  State 
Treasurer  as  a  condition  precedent  to  the  allowance  of  this  credit 
may  require  the  taxpayer  to  give  a  bond  with  sureties  satisfac- 
tory to  and  to  be  approved  by  the  State  Treasurer  in  such  sum 
as  the  State  Treasurer  may  require,  conditioned  upon  the  pay- 
ment by  the  taxpayer  of  any  amount  of  tax  found  due  upon  any 
such  redetermination;  and  the  bond  herein  prescribed  shall  con- 
tain such  further  conditions  as  the  State  Treasurer  may  require. 


Income  Tax  Regulations 


153 


Art.  31(b).  Redetermination  of  tax  when  credit  proves  in- 
correct.—In  case  credit  has  been  given  for  taxes  accrued,  or  a 
proportionate  share  thereof,  and  the  amount  that  is  actually  paid 
on  account  of  such  taxes,  or  a  proportionate  share  thereof,  is  not 
the  same  as  the  amount  of  such  credit,  or  in  case  any  tax  payment 
credited  is  refunded  in  whole  or  in  part,  the  taxpayer  shall  imme- 
diately notify  the  State  Treasurer.  The  State  Treasurer  will 
thereupon  redetermine  the  amount  of  the  income  tax  of  such  tax- 
payer for  the  year  or  years  for  which  such  incorrect  credit  was 
granted.  The  amount  of  tax,  if  any,  due  upon  such  redetermina- 
tion shall  be  paid  by  the  taxpayer  upon  notice  and  demand  by  the 
State  Treasurer.  The  amount  of  tax,  if  any,  shown  by  such  rede- 
termination to  have  been  overpaid  shall  be  credited  or  refunded 
to  the  taxpayer  in  accordance  with  the  provision  of  section  29(c). 

In  the  case  of  a  credit  sought  for  a  tax  accrued  but  not  paid, 
the  State  Treasurer  may  require  as  a  condition  precedent  to  the 
allowance  of  credit  a  bond  from  the  taxpayer  in  addition  to  Form 
IT-AS-1.  The  bond  shall  be  in  such  form  and  sum  as  the  State 
Treasurer  may  prescribe,  and  shall  be  conditioned  for  the  pay- 
ment by  the  taxpayer  of  any  amount  of  tax  found  due  upon  any 
redetermination  of  the  tax  made  necessary  by  such  credit  proving 
incorrect,  with  such  further  conditions  as  the  State  Treasurer 
may  require.  This  bond  shall  be  executed  by  the  taxpayer,  or  the 
agent  or  representative  of  the  taxpayer,  as  principal,  and  by  sure- 
ties satisfactory  to  and  approved  by  the  State  Treasurer. 

For  credit  where  taxes  are  paid  by  a  non-resident  corporation 
controlled  by  a  domestic  corporation,  see  article  31(e).  Claim 
and  computation  for  credit  in  such  case  is  to  be  made  on  Form 
IT-85:1. 

If  it  is  the  desire  of  the  taxpayer  to  claim  as  a  credit  and  not 
as  deduction  accrued  income,  war-profits,  and  excess-profits  taxes 
imposed  by  the  authority  of  any  foreign  country  or  possession  of 
the  United  States,  but  at  the  time  the  return  is  made  it  is  impos- 
sible to  estimate  the  amount  of  such  taxes  that  may  have  accrued 
for  the  period  for  which  the  return  is  made.  Form  IT-AS-1  may 
be  filed  at  a  later  date,  but  a  credit  cannot  be  allowed  for  such 
taxes  unless  the  taxpayer  signifies  in  his  return  his  desire  to  have 
to  any  extent  the  benefits  of  this  section. 

Sec.  31(c).  Year  in  which  credit  taken. — The  credits  pro- 
vided for  in  this  section  may,  at  the  option  of  the  taxpayer  and 
irrespective  of  the  method  of  accounting  employed  in  keeping  his 
books,  be  taken  in  the  year  in  which  the  taxes  of  another  state, 
foreign  country,  or  the  possession  of  the  United  States  accrued, 
subject,  however,  to  the  conditions  prescribed  in  subsection  (b) 
of  this  section.  If  the  taxpayer  elects  to  take  such  credits  in 
the  year  in  which  the  taxes  of  another  state,  foreign  country,  or 
the  possession  of  the  United  States  accrued,  the  credits  for  all 
subsequent  years  shall  be  taken  upon  the  same  basis,  and  no 
portion  of  any  such  taxes  shall  be  allowed  as  a  deduction  in  the 
same  or  any  succeeding  year. 
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Art.  31(c).    When  credit  for  taxes  may  be  taken. — The 

credit  for  taxes  provided  by  this  section  may  ordinarily  be  taken 
either  in  the  return  for  the  year  in  which  the  taxes  accrued  or  in 
which  the  taxes  were  paid,  dependent  upon  whether  the  accounts 
of  the  taxpayer  are  kept  and  his  returns  filed  upon  the  accrual 
basis  or  upon  the  cash  receipts  and  disbursements  basis.  This 
section  allows  the  taxpayer,  at  his  option  and  irrespective  of  the 
method  of  accounting  employed  in  keeping  his  books,  to  take 
such  credit  for  taxes  as  may  be  allowable  in  the  return  for  the 
year  in  which  the  taxes  accrued.  An  election  thus  made  under 
this  section  must  be  followed  in  returns  for  all  subsequent  years, 
and  no  portion  of  any  such  taxes  will  be  allowed  as  a  deduction 
from  gross  income  for  the  current  year  or  any  subsequent  taxable 
year. 

Sec.  31(d).  Proof  of  credits. — The  credits  provided  in  this 
section  shall  be  allowed  only  if  the  taxpayer  establishes  to  the 
satisfaction  of  the  State  Treasurer — 

(1)  The  total  amount  of  income  derived  from  sources 
without  the  state, 

(2)  The  amount  of  income  derived  from  each  state,  the 
tax  paid  or  accrued  to  which  is  claimed  as  a  credit  under  this 
section,  such  amount  to  be  determined  under  rules  and  regula- 
tions prescribed  by  the  State  Treasurer,  and 

(3)  All  other  information  necessary  for  the  verification 
and  computation  of  such  credits. 

Art.  31(d)(1)  and  (2).    Conditions  of  allowance  of  credit. 

— If  the  taxpayer  signifies  in  his  return  his  desire  to  claim  credit 
for  income,  war-profits,  or  excess-profits  taxes  paid  other  than  to 
the  State  of  Colorado,  the  income  tax  return  must  be  accom- 
panied by  Form  IT-AS-1  in  all  cases.  The  form  must  be  care- 
fully filled  in  with  all  the  information  there  called  for  and  with 
the  credits  there  indicated.  Any  additional  information  neces- 
sary for  the  determination  under  this  section  of  the  amount  of 
income  derived  from  sources  without  the  State  of  Colorado  and 
from  each  other  state  or  foreign  country  shall,  upon  the  request 
of  the  State  Treasurer,  be  furnished  by  the  taxpayer. 

Sec.  31(e).    Taxes  of  non-resident  subsidiary. — For  the 

purposes  of  this  section  a  domestic  corporation  which  owns  a 
majority  of  the  voting  stock  of  a  non-resident  or  foreign  corpo- 
ration from  which  it  receives  dividends  in  any  taxable  year  shall 
be  deemed  to  have  paid  the  same  proportion  of  any  income  taxes 
paid  by  such  corporation  to  another  state  or  to  any  possession 
of  the  United  States,  upon  or  with  respect  to  the  accumulated 
profits  of  such  non-resident  corporation  from  which  such  divi- 
dends were  paid,  which  the  amount  of  such  dividends  bears  to 
the  amount  of  such  accumulated  profits:  Provided,  That  the 
amount  of  tax  deemed  to  have  been  paid  under  this  sub-section 
shall  in  no  case  exceed  the  same  proportion  of  the  tax  against 
which  credit  is  taken  which  the  amount  of  such  dividends  bears 
to  the  amount  of  the  entire  net  income  of  the  domestic  corpora- 
tion in  which  such  dividends  are  included.  The  term  "accumu- 
lated profits"  when  used  in  this  subsection  in  reference  to  a  non- 
resident or  foreign  corporation  means  the  amount  of  its  gains. 
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profits,  or  income  in  excess  of  the  income  taxes  imposed  upon  or 
with  respect  to  such  profits  or  income;  and  the  State  Treasurer 
shall  have  full  power  to  determine  from  the  accumulated  profits 
of  what  year  or  years  such  dividends  were  paid;  treating  divi- 
dends paid  in  the  first  sixty  days  of  any  year  as  having  been  paid 
from  the  accumulated  profits  of  the  preceding  year  or  years  (un- 
less to  his  satisfaction  shown  otherwise),  and  in  other  respects 
treating  dividends  as  having  been  paid  from  the  most  recently 
accumulated  gains,  profits,  or  earnings.  In  the  case  of  a  non- 
resident or  foreign  corporation,  the  income  taxes  of  which  are 
determined  on  the  basis  of  an  accounting  period  of  less  than  one 
year,  the  word  "year"  as  used  in  this  sub-section  shall  be  con- 
strued to  mean  such  accounting  period. 

Art.  31(e)-l.  Domestic  resident  corporation  owning  a  ma- 
jority of  the  stock  of  a  non-resident  or  foreign  corporation. — In 

the  case  of  a  domestic  resident  corporation  which  owns  a  major- 
ity of  the  voting  stock  of  a  foreign  or  non-resident  corporation 
from  which  it  receives  dividends  in  any  taxable  year,  the  credit 
for  foreign  taxes  includes  not  only  the  income,  war-profits,  and 
excess-profits  taxes  paid  or  accrued  during  the  taxable  year  to  any 
other  state,  foreign  country  or  to  any  possession  of  the  United 
States  by  such  domestic  corporation,  but  also  income,  war-profits, 
and  excess-profits  taxes  deemed  to  have  been  paid,  determined 
by  taking  the  same  proportion  of  any  income,  war-profits,  and 
excess-profits  taxes  paid  or  accrued  by  such  controlled  non-resi- 
dent or  foreign  corporation  to  any  other  state,  foreign  country 
or  to  any  possession  of  the  United  States,  upon  or  with  respect 
to  the  accuinulated  profits  of  such  foreign  non-resident  corpora- 
tion from  which  such  dividends  were  paid,  which  the  amount  of 
any  such  dividends  received  bears  to  the  amount  of  such  accumu- 
lated profits.  The  amount  of  taxes  deemed  to  have  been  paid  is 
limited,  however,  to  an  amount  which  shall  in  no  case  exceed  the 
same  proportion  of  the  tax  against  which  the  credit  for  the  for- 
eign taxes  is  taken,  which  the  amount  of  such  dividends  bears  to 
the  amount  of  the  entire  net  income  of  the  domestic  corporation 
in  which  such  dividends  are  included.  If  the  dividends  are  re- 
ceived from  more  than  one  controlled  foreign  corporation,  the 
limitation  is  to  be  computed  separately  for  the  dividends  received 
from  each  controlled  foreign  corporation.  If  the  credit  for  for- 
eign taxes  includes  taxes  deemed  to  have  been  paid,  the  taxpayer 
must  furnish  the  same  information  with  respect  to  the  taxes 
deemed  to  have  been  paid  as  it  is  required  to  furnish  with  respect 
to  the  taxes  actually  paid  or  accrued  by  it.  Taxes  paid  or  accrued 
by  a  controlled  foreign  corporation  are  deemed  to  have  been  paid 
by  the  domestic  corporation  for  purposes  of  credit  only. 

As  used  in  this  section  the  term  "majority"  means  the  own- 
ership of  more  than  fifty  per  centum  (50%)  of  the  voting  stock 
of  such  non-resident  (or  foreign)  subsidiary  corporation.  Such 
ownership  must  have  been  in  effect  for  a  period  of  not  less  than 
one-half  of  the  taxpayer's  taxable  year. 
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Art.  31(e)-2.    Limitations  on  credit  for  foreign  taxes. — The 

amount  of  the  income  and  profits  taxes  paid  or  accrued  (including 
the  taxes  which,  in  accordance  with  the  provisions  of  section 
31(c),  are  deemed  to  have  been  paid)  during  the  taxable  year  to 
each  state,  foreign  country  or  possession  of  the  United  States, 
limited  under  section  31(a)(1)  so  as  not  to  exceed  that  propor- 
tion of  the  tax  against  which  credit  is  taken  which  the  taxpayer's 
net  income  from  sources  within  such  state,  country  or  possession 
bears  to  his  entire  net  income  for  the  same  taxable  year,  is  the 
tentative  credit  in  respect  of  the  taxes  paid  or  accrued  to  each 
such  state,  country  or  possession.  The  sum  of  these  tentative 
credits,  limited  under  section  31(a)(2),  so  as  not  to  exceed  the 
same  proportion  of  the  tax  against  which  credit  is  taken  which 
the  taxpayer's  net  income  from  sources  without  the  State  of 
Colorado  bears  to  his  entire  net  income  for  the  same  taxable  year, 
is  the  amount  allowable  as  a  credit  against  the  income  tax  under 
this  Act  for  income  or  profits  taxes  paid  or  accrued  to  other 
states,  foreign  countries  or  possessions  of  the  United  States. 

The  taxpayer  may  be  required  to  submit  proof  of  such  divi- 
dends received  within  sixty  days  after  the  close  of  the  taxable 
period  as  to  the  source  of  such  dividend  distributions.  It  is  fur- 
ther provided  that  when  under  section  4(b)(9),  85%  of  the  divi- 
dends are  excluded  from  the  gross  income  of  the  resident  corpo- 
ration claiming  credit  for  taxes  under  this  section,  then  the 
amount  so  excluded  shall  also  be  eliminated  from  tentative  com- 
putation of  the  credit  to  be  allowed. 

XXIV.   ADMINISTRATION  OF  INCOME  TAX  LAW 

Sec.  32(a).  Administration — Duties  and  powers  of  State 
Treasurer. — It  shall  be  the  duty  of  the  State  Treasurer  to  admin- 
ister this  act  and  he  shall  have  power  and  authority  to  adopt, 
amend,  or  rescind  such  rules  and  regulations,  to  employ  such  per- 
sons, make  such  expenditures,  require  such  reports,  make  such 
investigations  and  take  such  other  action  as  he  deems  necessary 
or  suitable  to  that  end.  Such  rules  and  regulations  shall  be  effec- 
tive upon  publication  in  the  manner,  not  inconsistent  with  the 
provisions  of  this  act  which  the  State  Treasurer  shall  prescribe. 

Examination  of  witnesses. — The  State  Treasurer  shall  de- 
termine his  own  organization  and  methods  of  procedure  in 
accordance  with  the  provisions  of  this  act.  For  the  purpose  of 
ascertaining  the  correctness  of  any  return  or  for  the  purpose  of 
making  an  estimate  of  the  taxable  income  of  any  taxpayer,  the 
State  Treasurer  shall  have  power  to  examine,  or  cause  to  be 
examined  by  any  agent  or  representative  designated  by  him  for 
that  purpose,  any  books,  papers,  records,  or  memoranda,  bearing 
upon  the  matters  required  to  be  included  in  the  return,  and  may 
require  by  subpoena  the  attendance  of  the  taxpayer  in  the 
county  where  the  taxpayer  resides,  or  where  the  source  of  the 
major  portion  of  his  income  in  question  is  derived,  or  of  any 
person,  having  knowledge  in  the  premises,  and  may  take  testi- 
mony and  require  proof,  with  power  to  administer  oath  to  such 
person  or  persons. 


Income  Tax  Regulations 


157 


(b)  Regulations,  general  and  special  rules. — General  and 
special  rules  may  be  adopted,  amended,  or  rescinded  by  the  State 
Treasurer  only  after  public  hearing  or  opportunity  to  be  heard 
thereon,  to  which  proper  notice  has  been  given.  General  rules 
shall  become  effective  ten  (10)  days  after  filing  with  the  .Secre- 
tary of  State  and  publication  in  one  or  more  newspapers  of  gen- 
eral circulation  in  this  State.  Special  rules  shall  become  effective 
ten  (10)  days  after  notification  to,  or  mailing  to,  the  last  known 
address  of  the  individuals  or  concern  afTected  thereby.  Regula- 
tions may  be  adopted,  amended,  or  rescinded  by  the  State  Treas- 
urer and  shall  become  effective  in  the  manner  and  at  the  time 
prescribed  by  the  State  Treasurer. 

(c)  Appointment  and  remuneration  of  personnel. — Subject 
to  the  provisions  of  this  act  and  the  Civil  Service  regulations,  the 
State  Treasurer  is  authorized  to  appoint,  fix  the  compensation 
and  prescribe  the  duties  and  powers  of  such  officers,  account- 
ants, experts,  and  other  persons  as  may  be  necessary  in  the 
performance  of  his  duty.  The  State  Treasurer  may  delegate  to 
any  such  person  so  appointed,  such  power  and  authority  as  he 
deems  reasonable  and  proper  for  the  effective  administration  of 
this  act  and  shall  bond,  in  a  sufficient  amount,  any  person 
handling  money  hereunder. 

(d)  .  Bond. — Members  of  the  State  Treasury  shall  each 
give  bond  to  the  State  of  Colorado  in  the  sum  of  five  thousand 
dollars  ($5,000)  conditioned  upon  the  faithful  performance  of  his 
duties  under  the  provisions  of  this  act. 

Sec.  33(a).  Secrecy  required  of  officers  and  employees — 
Penalty  for  violation. — All  reports  and  returns  required  by  this 
Act  shall  be  preserved  for  four  years  and  thereafter  until  the 
State  Treasurer  orders  them  to  be  destroyed. 

(b)  Except  in  accordance  with  proper  judicial  order,  or 
as  otherwise  provided  by  law,  it  shall  be  unlawful  for  the  State 
Treasurer,  any  deputy,  agent,  clerk  or  other  officer  or  employee 
to  divulge,  or  to  make  known  in  any  way,  the  amount  of  income 
or  any  particulars  set  forth  or  disclosed  in  any  report  or  return 
required  under  this  act;  and  it  shall  be  unlawful  for  any  member 
of  the  State  Treasury,  any  deputy,  agent,  clerk  or  other  officer 
or  employee  engaged  in  the  administration  of  this  act  to  engage 
in  the  business  or  profession  of  tax  accounting  or  to  accept  em- 
ployment, with  or  without  consideration,  from  any  person,  firm 
or  corporation  for  the  purpose,  directly  or  indirectly,  of  prepar- 
ing tax  returns  or  reports  required  by  the  laws  of  the  State  of 
Colorado,  by  any  other  state,  or  by  the  United  States  Govern- 
ment, or  to  accept  any  employment  for  the  purpose  of  advising, 
preparing  material  or  data,  or  the  auditing  of  books  or  records  to 
be  used  in  an  effort  to  defeat  or  cancel  any  tax  or  part  thereof 
that  has  been  assessed  by  the  State  of  Colorado,  any  other  state, 
or  by  the  United  States  Government. 

(c)  Nothing  herein  shall  be  construed  to  prohibit  the  pub- 
lication of  statistics,  so  classified  as  to  prevent  the  identification 
of  particular  reports  or  returns  and  the  items  thereof,  or  the 
inspection  of  returns  by  the  attorney  general  or  other  legal  repre- 
sentatives of  the  State. 

(d)  Any  violation  of  subsection  (b)  of  this  section  shall  be 
punished  by  a  fine  not  exceeding  one  thousand  dollars;  and  if 
the  offender  be  an  officer  or  employee  of  the  state,  he  shall  be 
dismissed  from  office. 

(e)  Notwithstanding  the  provisions  of  this  section,  the 
State  Treasurer  shall  permit  any  county  assessor  of  the  State 
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of  Colorado  or  his  representative  and  may,  in  his  discretion,  per- 
mit the  commissioner  of  internal  revenue  of  the  United  States, 
or  the  proper  official  of  any  state  imposing  an  income  tax,  or  the 
authorized  representative  of  either,  to  inspect  the  income  tax 
returns  made  under  this  act. 

Sec.  34.  Warrants  for  collections. — If  any  tax  imposed  by 
this  act  or  any  portion  of  such  tax  is  not  paid  within  sixty  days 
after  the  same  becomes  due,  the  State  Treasurer  shall  issue  a 
warrant  under  his  hand  and  official  seal,  directed  to  the  sheriff 
of  any  county  of  the  state  commanding  him  to  levy  upon  and  sell 
the  real  and  personal  property'  of  the  taxpayer  found  within  his 
county  for  the  payment  of  the  amount  thereof,  with  the  added 
penalties,  interest  and  the  cost  of  executing  the  warrant  and  to 
return  such  warrant  to  the  State  Treasurer  and  pay  to  him  the 
money  collected  by  virtue  thereof  in  not  less  than  sixty  days 
from  the  date  of  the  warrant.  The  sheriff  shall  within  five  days 
after  the  receipt  of  the  warrant,  file  with  the  clerk  of  the  district 
court  of  his  county  a  copy  thereof,  and  thereupon  the  clerk  shall 
enter  in  the  judgment  docket  in  appropriate  columns,  the  name 
of  the  taxpayer  mentioned  in  the  warrant,  the  amount  of  the  tax 
or  portion  thereof,  interest  and  penalties  for  which  the  warrant 
is  issued  and  the  date  such  copy  is  filed.  And  the  transcript  of 
the  docket  entry  of  any  judgment  so  entered  upon  such  warrant, 
certified  by  the  Clerk,  may  be  filed  with  the  Recorder  of  any 
County;  and  from  the  time  of  such  filing,  such  transcript  of  the 
judgment  shall  become  a  lien  upon  all  the  real  property  of  the 
judgment  debtor  owned  by  him  or  which  he  may  afterwards 
acquire,  until  said  lien  expires.  The  lien  shall  continue  for  six 
years  from  the  entry  of  the  judgment  unless  the  judgment  shall 
previously  be  satisfied,  all  in  the  same  manner  as  is  now  or  may 
hereafter  be  provided  by  statute  for  making  judgments  of  courts 
of  records  liens  on  real  property.  The  sheriff  shall  proceed  in 
the  same  manner  and  with  like  effect  as  prescribed  by  law  with 
respect  to  executions  issued  against  property  upon  judgments  of 
a  court  of  record,  and  shall  be  entitled  to  the  same  fees  for  his 
services  to  be  collected  in  the  same  manner.  The  taxpayer  shall 
have  the  right  to  redeem  the  real  and  personal  property  within  a 
period  of  eighteen  months  from  the  date  of  such  sale.  If  a  war- 
rant be  returned,  not  satisfied  in  full,  the  State  Treasurer  shall 
have  the  same  remedies  to  enforce  the  claim  for  taxes  as  if  the 
State  of  Colorado  had  recovered  judgment  against  the  taxpayer 
for  the  amount  of  the  tax.  The  State  Treasurer  shall  have  the 
right  at  any  time  after  a  warrant  has  been  returned  unsatisfied  or 
satisfied  only  in  part,  to  issue  alias  warrants  until  the  full  amount 
of  said  tax  is  collected. 

Sec.  35.  Funds  allowed  for  administration.- — The  sum  of 
Fifty  Thousand  Dollars  ($50,000.00)  or  so  much  thereof  as  may 
be  necessary,  is  hereby  appropriated  as  a  loan  to  the  State  Treas- 
urer for  the  purpose  of  administering  this  act,  until  such  time  as 
moneys  are  received  under  the  provisions  of  this  act.  The  total 
sum  expended  under  this  appropriation  shall  be  repaid  to  the 
general  fund  of  the  state  from  the  first  moneys  received  by  the 
State  Treasurer  under  the  provisions  of  this  act. 

Sec.  36.  Allocation  of  revenue. — (This  section  provides  for 
the  allocation  of  revenue  by  the  State  Treasurer.) 

XXV.    CLOSING  AGREEMENT 

Sec.  37(a).  Closing  agreements. — For  the  purpose  of  facil- 
itating the  settlement  and  distribution  of  estates  the  State  Treas- 
urer may,  with  the  approval  of  the  Attorney  General,  on  behalf 
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of  the  State,  agree  with  the  fiduciary  upon  the  amount  of  taxes 
due,  or  to  become  due,  from  such  estate  under  the  provisions  of 
this  Act,  and  payment  in  accordance  with  such  agreement  shall 
be  full  satisfaction  of  the  taxes  to  which  the  agreement  relates. 

(b)  The  provisions  of  this  section  shall  also  apply  to  cor- 
porations dissolved  or  in  process  of  dissolution. 

Art.  37.  Closing  agreements. — Where,  under  the  provisions 
of  this  section,  it  is  necessary  to  make  a  final  determination  of  tax 
liability  for  purposes  of  facilitating  the  closing  of  an  estate,  or 
departure  from  the  State  on  the  part  of  an  individual,  or  upon 
dissolution  of  a  corporation,  or  termination  of  a  trust,  such  deter- 
mination may  be  made  by  the  taxpayer  upon  application  therefor 
on  the  form  "Agreement  as  to  Final  Determination  of  Tax  Liabil- 
ity," Form  IT-86 :6.  In  the  case  of  an  estate  or  corporation  in 
process  of  dissolution,  approval  of  the  Attorney  General  of  the 
State  of  Colorado  must  be  secured  in  addition  to  approval  by  the 
State  Treasurer  on  such  form.  Such  agreements  shall  be  deemed 
final  only  in  the  absence  of  fraud  or  evasion  of  taxation,  and  mal- 
feasance or  misrepresentation  shall  not  stop  the  period  of  limita- 
tion on  assessment  or  collection.    (See  sec.  29(a)  and  (b).) 

Sec.  38.  First  taxable  year. — The  first  taxable  year  under 
this  act  shall  be  for  the  period  beginning  on  the  basic  date  and 

(1)  As  to  taxpayers  on  a  calendar  year  basis  shall  end  on 
December  31,  1937; 

(2)  As  to  taxpayers  on  a  fiscal  year  basis,  shall  end  on 
the  last  day  of  such  calendar  month  as  may  constitute  such  tax- 
payers' first  fiscal  year  ending  after  the  basic  date.  The  exemp- 
tion provided  in  section  7  shall  be  apportioned  for  the  first  tax- 
able year  as  hereinafter  provided  with  respect  to  net  income 
method  number  2.  The  net  income  of  such  first  taxable  year 
may  at  the  option  of  the  taxpayer  be  determined 

(1)  By  taking  inventories  as  of  the  beginning  of  such 
period  or  using  such  other  accounting  methods  as  will  clearly 
reflect  the  actual  net  income  realized  during  such  period  or 

(2)  By  computing  the  net  income  for  the  taxpayers'  ac- 
counting year  and  allocating  the  portion  of  such  net  income 
subject  to  tax  under  this  act  as  being  such  portion  of  the  total 
net  income  for  the  entire  period  as  the  number  of  months  from 
the  effective  date  of  the  act  to  the  close  of  said  accounting  year 
is  of  the  total  months  in  said  accounting  year. 

Art.  38.    Accounting  basis  and  period — First  taxable  year. 

— The  first  taxable  year  under  the  Act,  as  to  taxpayers  employing 
the  calendar  year  basis,  shall  begin  on  July  1,  1937,  and  end  on 
December  31,  1937;  and  as  to  taxpayers  on  a  fiscal  year  basis, 
shall  begin  on  July  1,  1937,  and  end  on  the  last  day  of  such  calen- 
dar month  as  would  terminate  such  taxpayers'  full  twelve  month 
fiscal  year.  In  other  words,  the  date  upon  which  the  annual 
closing  of  the  taxpayers'  records  is  made,  for  whatever  purpose, 
shall  be  the  date  of  termination  of  such  first  taxable  year  under 
this  Act.   (See  also  sec.  8(a).) 
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Taxpayers  will  be  required  to  select  the  alternative  method 
provided  in  sub-sections  (1)  or  (2)  of  this  section  which  will  most 
clearly  reflect  net  income  for  the  period  July  1,  1937,  to  end  of 
the  first  taxable  year.  The  availability  of  physical  or  substan- 
tially correct  book  inventories  on  the  basic  date  will  be  deemed 
to  be  election  of  the  method  which  will  more  correctly  reflect 
such  taxpayers'  net  income. 

Sec.  39.    Exemption  of  intangibles  from  ad  valorem  tax. — 

From  and  after  the  effective  date  of  this  Act,  and  notwithstand- 
ing any  other  provision  of  law,  all  intangible  personal  property, 
whether  or  not  owned  by  a  resident  of  Colorado,  and  whether  or 
not  such  property  or  evidence  thereof  be  situated  or  held  or  have 
its  legal  situs  within  the  State,  shall  be  exempt  from  ad  valorem 
tax  imposed  by  the  State  of  Colorado,  or  by  any  political  sub- 
division thereof;  provided,  however,  that  nothing  in  this  section 
shall  be  construed  to  repeal,  or  in  any  way  affect,  the  use  or 
inclusion  of  intangible  property  as  a  factor  in  arriving  at  the 
valuation  of  public  utility  property  assessed  by  the  Tax  Commis- 
sion under  provision  of  chapter  142  of  the  1935  Colorado  Stat- 
utes Annotated. 

Sec.  40.  Authority  for  imposition  of  tax. — Authority  for 
imposition  of  tax.  This  Act,  after  its  ratification,  shall  constitute 
authority  for  the  imposition  of  taxes  upon  the  subjects  herein 
mentioned  and  all  laws  in  conflict  with  it  are  hereby  repealed. 

Sec.  41.  Safety  clause. — The  General  Assembly  hereby 
finds,  determines  and  declares  that  this  act  is  necessary  for  the 
immediate  preservation  of  public  peace,  health  and  safety. 

Sec.  42.  Emergency. — In  the  opinion  of  the  General 
Assembly  an  emergency  exists;  therefore,  this  act  shall  take 
effect  and  be  in  force  from  and  after  its  passage. 

Sec.  43.  Separability  clause. — If  any  provision  of  this  Act, 
or  the  application  thereof  to  any  person  or  circumstances,  is  held 
invalid,  the  remainder  of  the  Act,  and  the  application  of  such 
provisions  to  other  persons  or  circumstances,  shall  not  be 
affected  thereby. 

Act  (Approved  June  2,  1937). 

In  pursuance  of  the  authority  granted  by  the  Colorado  In- 
come Tax  Act,  chapter  175,  S.  L.  1937,  the  foregoing  regulations 
are  hereby  made  and  promulgated. 

Dated  at  Denver,  Colorado,  this  2nd  day  of  November,  A.  D. 
1937. 

HOMER  F.  BEDFORD, 
State  Treasurer. 


INDEX  TO  LAW  AND  REGULATIONS 


Law 
(Section) 


A 

Abandonment  of  property: 

application  of  capital  loss  provisions... 
obsolescence  deduction  

Abode;  permanent  place  of,  defined  

Accident  insurance,  amounts  received,  ex- 
emption   

Accounting: 

accrual  basis  

apportioning  income,  change  in 
method   

basis  and  period  

cash  basis  

change  in,  permission  

installment  sales  basis  

long-term  contracts  

methods  of  

period,  change  in  

period,  defined  

separate  accounting  for  income  with- 
in State  

Actors: 

allocation  of  earnings  to  sources 
within  State  

Administration  of  income  tax  law : 

allocation  of  revenue  

bond  required  of  administrators  

funds  allowed  for  

in  general  

personnel,  appointment  and  remuner- 
ation   

regulations  and  rules,  authority  for.... 

secrecy  required  of  administrators  

warrants  for  collection  of  tax  

witnesses,  examination  of  

Administrative  expenses: 

allocation  to  sources  in  and  out  of 

State   

deductibility   


4(b)(5) 
8(b) 


38 

8(b) 


23(a); 23(b) 


16 


36 
32(d) 

35 
32;  36 

32(c) 
32(b) 
33 
34 
32(a) 


162 


Income  Tax  Regulations 


INDEX— Continued 


Law 
(Section) 


Regulations 
(Article) 


Administrator: 

bond  of,  where  decedent  dies  pos- 
sessed of  installment  obligation  

fiduciary,  liability  for  tax  

property  received  from,  basis  

Agent: 

distinguished  from  fiduciary  

information  returns  by  

return  by   

Agricultural  organizations,  exemption  

Aliens,  non-resident  of  U.  S.,  income  from 
intangibles,  situs  

Alimony: 

exemption  of  

trust  to  pay,  taxability  of  income  

Allocation  of  income:  See  Apportionment 
of  income. 

Amortization,  adjustment  of  basis  of  prop- 
erty   

Annuities: 

information  at  source  

taxability  of  

Appeal  to  courts: 

in  general  

necessary  preliminaries  to  

Appeal  to  State  Treasurer,  necessary  pre- 
liminaries to  

Apportionment  of  income: 

direct  allocation  

equitable  adjustment  

methods  of  

special  cases  

Appreciation: 

accrued  prior  to  July  1,  1937,  distri- 
butions out  of  

property  passing  upon  death,  taxabil- 
ity   

Architect's  fees,  deductibility  


12(a)(5) 


19(a)(5) 
3(1) 


12(b)(1) 
21 

4(b)(2) 
26 


16 
18 
16,  17 
18 


12(d)(2) 


16-1;  16-3 
18(a);  18(b) 
16,  17 

18(a); 18(b) 


Income  Tax  Regulations 


163 


INDEX— Continued 


Law 
(Section) 


Regulations 
(Article) 


Assessment  of  tax: 

additional,  hearing  

additional,   where   credit   for  taxes 

proves  incorrect  

examination  of  returns  for  additional 

tax   

jeopardy  assessment  

limitation  of  time  for  

Assignees  of  corporation,  liability  to  make 
return  

Associations: 

benevolent  life  insurance,  exempt  

building  and  loan,  exempt  

defined   

distinguished  from  trust  

employees'  beneficiary,  exempt  

farmers'  cooperative,  exempt  

fraternal  beneficiary,  exempt  

taxability  as  corporation  

teachers'  retirement  fund,  exempt  

Attorneys,  fee  paid  to,  deductibility  and 
information  at  source  

B 

Bad  debts: 

capital  loss  provisions,  application  of 

deductibility  of  

recovered,  when  income  

reserve  for,  deductibility  

Bankruptcy,  trustee  in,  liability  to  make 
return   

Banks: 

amounts  paid  into  depositor's  guar- 
anty fund,  deductibility  

capital  net  loss,  limitation  

cooperative,  exempt  

defined   

information  returns  from  

Morris  Plan,  returns  

mutual  savings,  exempt  

shareholder's  assessment,  deductibil- 
ity   

taxation  of  


25 


25 

28 

29(a); 29(b) 


3(9) 
3(17) 
1(5) 


3(14) 
3(11) 
3(3) 
2(b) 
3(15) 


5(i) 


15(d) 
3(17) 
2(e) 


2(e)(7) 
3(2) 


2(e) 


25 

31(b) 

25 
25;  28 
29 

19(b)-2 

3-2 
3-2 
1(5)-1 
1(5) -2 
3-2 
3-2 
3-2 
2(b) 
3-2 

6(a)(1);  21-1 


15(c)- 
S(i)- 

8(b)- 
5(i)- 


19(b)-2 


5 (a) -8 


3-2 

2(e) 
21-2 


3-1 

6(a)(2) 
2(e) 


164 


Income  Tax  Regulations 


INDEX— Continued 


Law 
(Section) 


Regulations 
(Article) 


Basic  date,  defined  

Basis  for  gain  or  loss:    See  Gains  and 
losses. 

Basis  for  accounting:  See  Accounting. 

Beneficiary: 

credit  for  taxes  paid  by  estate  or  trust 

income  accumulated  by  fiduciary,  tax- 
ability   

income  paid  to,  deductibility  by  fidu- 
ciary   

income  taxed  to  

Benevolent  life  insurance  associations,  ex- 
empt   

Bequests: 

basis  for  gain  or  loss  

exemption  of  

Boards  of  trade,  exempt  

Bonds:  See  also  Securities. 

required  of  corporation  receiving 
liquidation  dividend  

required  of  members  of  State  Treas- 
ury   

worthless,  application  of  capital  loss 
provisions   

Bonuses,  deductibility  of  

Books  of  accoimt:  See  Records. 

Boxers,  allocation  of  earnings  to  sources 
in  and  out  of  State  

Breach  of  promise  to  marry,  amounts 
paid  for,  deductibility  , 

Brokers,  information  returns  by  

Building  and  loan  associations,  exempt  

Business: 

expenses : 

allocation  to  sources  in  and  out 
of  State  

deductibility  of  

gross  income  from  


1(12) 


31(a) 
13(a)(3) 
13(a) 


3(9) 

12(a)(5) 
4(b)(3) 

3(6) 


32(d) 


3(17) 


Income  Tax  Regulations 


165 


INDEX— Continued 


Law 
(Section) 


Regulations 
(Article) 


Business — Continued 

property  exchanges,  gain  or  loss  

situs,  defined  

within  State,  defined  

Business  leagues,  exempt  

C 

Cancellation  of  indebtedness,  when  in- 
come   

Capital  assets : 

defined   

period  held,  determination  of  

Capital  expenditures,  deductibility  of  

Capital  gains  and  losses: 

in  general  

limitation  on  capital  net  loss  

liquidation   of   corporation,   gain  or 

loss  recognized  

losses,  deductibility  of  

Carrying  charges,  basis  of  property  ad- 
justed for  

Cash  basis,  returns  upon  

Cemetery  companies,  exempt  

Cent,  fractional  part  

Chambers  of  commerce,  exempt  

Charities,  contributions  to:  See  Contribu- 
tions to  charities,  etc. 

Civic  leagues,  exempt  

Closing  agreements,  authority  of  State 
Treasurer  to  enter  into  

Clubs,  exempt  

Coal  mine,  depletion  allowance  

Collection  of  tax : 

aids  to  

jeopardy  assessment  

limitation  of  time  for  

warrant  for  


11(b) 


3(b) 


15(b) 
lS(c) 

6(a)  (2)&(3) 


IS 

15(d) 


S(h) 

12(b)(1) 
8(b) 
3(4) 


3(6) 


3(7) 


37 

3(8) 
12(c)  (2) 


28 

29(a); 29(b) 
34 


ll(b)(l)-l 
16-2 
2(b) 

3-2 


4(a) -13 


15(b) 
15(c) 

6(a)  (2)&(3) 


15(c) -2 
lS(d) 

12(d)  (3)-l 


12(b) 

3-2 
24(b)-l 
3-2 

3-2 

37 
3-2 
12(c)  (2) 

22-1 
25;  28 
29 


166 


Income  Tax  Regulations 


INDEX— Continued 


Law 
(Section) 


Regulations 
(Article) 


Commissions: 

information  at  source  

paid  to  purchase  or  sell  property  

Committee  of  incompetent: 

liability  for  tax  

returns  by   

Community  chest,  exempt  

Companies:  See  Corporations. 

Compensation  for  injuries: 

exemption  of  

to  employees,  deductibility  

Compensation  for  personal  services: 

allocation  of,  to  sources  in  and  out 
of  state   

deductibility   

federal  employees,  exemption  

information  at  source  

paid  other  than  in  cash  

State  and  municipal  officers  and  em- 
ployees, taxability  

taxability   

Compensation  for  sickness,  exemption  of. 

Condemnation  of  property,  gain  or  loss  

Consolidation,  defined  

Construction  contracts,  income  from  long- 
term   

Constructive  receipt  of  income: 

examples  of  

in  general  

Contractors,  non-residents  dealing  with 
State,  penalty  where  income  tax 
law  violated  

Contracts: 

long-term,  basis  of  reporting  income.. 
with  governmental  agencies,  income 
from   

Contributions  to  charities,  etc.: 

by  corporations,  deductibility  

by  estates  and  trusts,  deductibility  

by  individuals,  deductibility  


3(5) 


(4(b)(5) 


4(b)(7) 
21 


4(a) 
4(b)(5) 
11(c) 


27(g) 


5(m) 
13(a)(1) 
5(m) 


21-3 
6(a)  (2);  9-2 

2(c) 
19(c)(1) 
(2)(3)-l 

3-2 


5 (a) -5 


16-2 
S(a)-5 
4(a)-lS 
21-1:21-3 
4(a)-3;  4(a)-4 

4(a)-14 
4(a) -2 


n(c)-i 

11(d) -2 
4(a)-17 

8(b) -3 
4(a)-18 

27(g) 

4(a)-17;8(b)-4 
4(a) -6 

5(m)-2 
13(a) 
5(m)-l 


Income  Tax  Regulations 


167 


INDEX— Continued 


Law 

Regulations 

(Section) 

(Article) 

Control  of  corporation,  defined  

Conversion  of  property:  See  Involuntary 
conversion  of  property. 

Copyrights : 

cost  of  securing,  deductibility  

depreciation  of  

gain  or  loss  from  sale  of  

royalties  from,  taxability  

Corporations: 

allocation  of  income  to  sources  in 
State   

associations  taxable  as  

cemetery,  exempt  

charitable,  exemption  

contributions  by,  deductibility  

credit  for  taxes  paid  by  non-resident 
subsidiary   

defined   

dissolved,  closing  agreement  as  to 
tax  liability  

distributions  by:  See  Distributions 
by  corporations. 

dividends  received,  exemption  

domestic,  credit  against  the  tax  

educational,  exemption  

exempt   

farmers'  cooperative,  exemption  

gifts  by,  deductibility  

holding,  exemption  

insurance,  exemption  

intercorporate  relations  affecting  in- 
come, apportionment  

limited  partnership  as  

literary,  exemption  

losses  by,  deductibility  

minority  interests,  gain  or  loss  upon 
liquidation   

mutual  insurance,  exemption  

organization  expenses,  deductibility... 

property  acquired  by,  in  reorganiza- 
tion, basis  

property  received  by,  in  liquidation... 

rates  of  tax  , 

religious,  exemption  


11(d)(1) 


4(b)(9) 


3(5) 
3 

3(11) 


3(13) 
3(16) 


3(5) 
5(e) 


3(10) 


12(a)(7) 
11(b)(6) 
2(b) 
3(5) 


ll(b)(5)-l; 
11(d) -2 


6(a)(2) 
5(j)-7 
'  4(a)-8 
4(a)-8-l 


16 

16-1;  16-3 

2(b) 

3(4) 

3-1 ;  3-2 

3(5) 

3-2 

5(m)-2 

31(e) 

31(e)-l 

1(5) 

1(5) 

37 

37 

4(b)(9) 
31(a) 
3-2 
3-1;  3-2 
3-2 
5(m)-2 
3-2 
3-2 

18(b) 
1(11)-1 
3-2 
5(e) 

11(b) (6)-4 
3-2 
6(a) (2) 

12(a) 
11(b) (6)-l 
2(b) 
3-2 
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Law 

(Section) 


Regulations 
(Article) 


Corporations — Continued 
reorganization  of: 

assessment  against  shareholders, 

deductibility   

exchange  of  stock,  gain  or  loss.... 
property  exchanged   for  securi- 
ties, gain  or  loss  

saleg  of  property  between  individuals 

and,  losses  from,  deductibility  

scientific,  exemption  

subsidiary  liquidating,  gain  or  loss  to 
parent   

Corpus  of  estate  or  trust,  defined  

Courts,  appeals  to:  See  Appeal  to  courts. 

Credits  against  net  income:   See  Deduc- 
tions from  net  income. 

Credits  against  tax : 

adjustment  of  accrued  taxes  paid  

in  general  

limit  on  amount  

proof  of  credits  

redetermination  of  incorrect  credit  

taxes  paid  by  non-resident  subsidi- 
ary corporation  

year  in  which  credit  is  taken  

Credit  unions,  exemption  

D 

Dealers : 

in    personal    property,  installment 

sales  basis  of  tax  

in  securities,  inventories  of  

Debts: 

bad:  See  Bad  debts, 
trust  created  to  pay,  taxability  of  in- 
come   

Decedent: 

computation  of  net  income  

dying  possessed  of  installment  obli- 
gations   

estate  of:  See  Estates  and  trusts. 


ll(b)(3)&(4) 

ll(b)(3)&(4) 

6(a)(6) 
3(5) 

11(b)(6) 


31(b) 

31(a); 31(e) 
31(a) 

31(d) 

31(b) 

31(e) 
31(c) 

3(17) 


9(a) 


8(b) 


6(a)(2) 


6(a) (6) 
3-2 

ll(b)(6)-l 
13(b) 


31(b) 
31(a);  31  (e)-2 
31(a) ;31(e)-2 
(  31(d)(l)& 
}  (2);31(e)-2 
31(b) 

31(e)-l 
31(c) 


9-1 
10-1 


13(c) 

Kb)-1 
9-S 
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Law 
(Section) 


Regulations 
(Article) 


Decedent — Continued 

property  transferred  from,  basis  for 
gain  or  loss  

return  for  

Deductions  from  gross  income: 

amounts  paid  by  banks  into  deposi- 
tor's guaranty  fund  

bad  debts  

banks,  treatment  of  

business  expenses  

charitable  and  other  contributions  

depletion   

depreciation   

expenses  allocable  to  exempt  income, 
non-deductibility   

estates  and  trusts  

farmers'  expenses  

interest  paid  

losses   

non-deductible  items  

obsolescence   

partnerships   

professional  expenses  

rentals   

taxes   

alternative  to  taking  credit  

time  for  taking  

Deductions  from  net  income: 

credits  for  dependents  

personal  exemptions  

reduction  where  return  for  less  than 
12  months  

Deferred  payment  sale:   See  Installment 
sales. 

Deficiency  in  tax,  determination  

Deficiency  judgments,  worthless,  deduc- 
tibility   

Definitions: 

accumulated  profits  

annuity   

association   


12(a)(5) 


5(i) 
5 

5(a) 
5(m) 
5(k) 
5(j) 

6(a)(5) 
13(a) 

5(b) 
S(d) 
6(a) 

14 


5(c) 


7(a)  (3) 
7 

23(e) 


25 


12(a) 

19(c) (4) (5) 
&(6) 


5 (a) -8 
5(i)-l 
2(e) 
5(a)-l 

5(k) 
S(j)-1  to  9-1 

6(a)(5) 
13(a) 
5(a)-7 
5(b) 
5(d)-l 

5(j)-6 

5 (a) -4 
5(a)-6 
5(c) 

31(a); 31(b) 
!(a)-l;8(a)-2 


7(a)-l;7(a)-3 
7(a); 7(d) 


31(e) 
1(5) 


25 
5(i)-2 


4(b)(2) 
1(5)-1 
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Law 
(Section) 


Regulations 
(Article) 


Definitions — Continued 

bank   

basic  date  

business  situs  

business  transacted  within  State  

capital  assets  

consolidation   

control  of  corporation  

corporation   

dividend   

fiduciary   

fiscal  year  

foreign  country  

gross  income  

includes  and  including  

income  from  intangibles  

in  discretion  of  grantor  

intangibles   

majority  of  voting  stock  

merger   

net  income  

paid  

partnership   

party  to  reorganization  

person   

physical  situs  

possessions  of  the  United  States  

reorganization   

resident   

situs  and  taxable  situs  

State  Treasurer  

taxable  year  

taxpayer   _  

year   

Departure  from  State,  closing  agreement 
as  to  tax  liabilitj'  

Dependents,  credit  for: 

amount  allowable  

where  status  changes  

Depletion: 

basis  for  

adjustment  of  basis  

discovery  value  


2(e) 
1(12) 


15(b) 


11(d)(1) 
1(5) 

12(d)(1) 
1(3) 
1(7) 


4(a) 
1(10) 

4(a) 
13(c) 


1(8) 
1(11) 
11(d)(1) 
1(4) 


11(d)(1) 
1(9) 


1(1) 
1(6) 
1(2) 
31(e) 


7(a) (3) 
7(c) 


5(1);  12(c) 

12(b)(1) 
12(c)(3) 
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Law 

Regulations 

(Section) 

(Article) 

Depletion — Continued 

deductibility   

leases   

life  tenant  

trusts   

Depositor's  guaranty  fund,  amounts  paid 
into  by  banks,  deductibility  

Depreciation: 

basis  for  

adjustment  of  basis  

capital  sum  recoverable  through  

deductibility  of  

depreciable  property  

records  of  

drawings  and  models  

estates  and  trusts  

farmers   

intangible  property  

method  of  computing  

patent  or  copyright  

Devise,  property  acquired  by: 

basis  for  gain  or  loss  

exemption  of  

Development  work,  cost,  deductibility  

Disability,  return  of  income  to  be  made  

Dissolution  of  corporations: 

statement  with  return  

time  for  filing  return  

trustee's  liability  to  make  return  

Distributions  by  corporations: 
dividends:  See  Dividends, 
liquidation:  See  Liquidation. 

other  than  out  of  earnings  

source  of  

tax-free,  source  of  

Dividends : 

allocation  to  State  sources  

defined   

paid  by  holding  company  for  subsid- 
iary, deductibility  


S(k) 
5(k) 
5(k) 
S(k) 


5(1);  12(c) 
12(b)(1) 


5(j) 


5(j) 


12(a)(5) 

4(b)(3) 


19(a)(5) 


12(d)(2) 
12(d)(2) 


17 

12(d)(1) 


19(b)-l 
20(b)-l 
19(b)-2;  19(c) 
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Law 
(Section) 


Regulations 
(Article) 


Dividends — Continued 

proof  as  to  receipt  within  60  days  of 

close  of  year  

property  distributed  as,  taxability  

received  from  other  corporations,  ex- 
emption   

source  of  distribution  

stock  dividend: 

cancellation  of,  taxability  


definition  and  taxability. 


period    held,    determination  for 

capital  gain  

when  to  be  included  


Domicile,  definition  and  proof  

Donations  to  employees,  deductibility.. 
Drawings,  depreciation  of  , 


Dwelling  house  furnished  to  ministers,  ex- 
emption   


E 


Earrdngs  or  profits,  determination  of  for 
dividend  purposes  


Emergency  clause 


Employees: 

compensation  paid  for  injuries  to,  de- 
ductibility   

federal,  exemption  of  salaries  


Employees'  beneficiary  associations,  ex- 
emption   


Employers,   returns    of   information  at 
source   


Entertainers,  allocation   of  earnings  to 
sources  in  and  out  of  State  


Equitable  adjustment  of  taxable  income... 

Estates  and  trusts : 

administration  expenses,  deductibility, 
administration,  period  of,  what  is  


4(b)(9) 
12(d)(2) 


4(b)(8) 


4(b)  (6) 

12(d)(2) 
42 

4(b)(7) 
3(14) 
21 


18 
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Law 
(Section) 


Regulations 
(Article) 


Estates  and  trusts — Continued 

application  of  tax  to  

beneficiary's  credit  for  taxes  paid  

closing  agreement  as  to  tax  liability... 
decedent's,  basis  of  property  acquired 

from  decedent  

deductions  from  gross  income  

executor's  commissions,  deductibility.. 

exemption   

fiduciary : 

defined   

distinguished  from  agent  

income  taxed  to  

income  computation,  in  general  

information  at  source  

non-resident,  allocation  of  income  di- 
rectly to  sources  in  State  , 

non-resident,  defined  

resident,  defined  


returns  by  

surtax  liability. 


Exchanges : 

computation  of  gain  or  loss  

immediately  after  exchange,  defined.... 

not  solely  in  kind,  gain  or  loss  

recognition  of  gain  or  loss  

reorganization  of  corporations,  pur- 
pose and  scope  of  law  

tax-free: 

effect  of  receipt  of  "boot"  

in  general  

property  acquired  in,  basis  for 
gain  or  loss  


Executor:  See  also  Estates  and  trusts. 

bond  of,  where  decedent  dies  pos- 
sessed of  installment  obligations  

liability  for  tax  

property  received  from,  basis  


Exempt  income: 

distribution  as  dividend  

in  general  

expenses  allocable  to,  deductibility... 
statement  of  items  of,  filing  of.   


2(c) 
31(a) 
37 

12(a)(5) 
13(a) 


7(b) 
1(3) 


13(a) 
21 

16 


19(c) 


11(a) 


ll(b)(7)&(10) 
11(b) 


ll(b)(7)&(10) 
11(b) 

12(a)  (6) 


12(a)  (5) 


4(b) 
6(a)(5) 


2(c) 
31(a) 
37 

12(a) 
13(a) 
6(a)(2) 
2(c); 7(b) 

1(3) 
1(3)(1) 
2(c) 
13(a) 
21-1 

16-1;  16-3 
13(c) 
13(c) 

5  19(c)(1); 
I  19(c)(6) 
13(c) 

ll(a)-l 
ll(b)(5)-l 
ll(b)(7)-l  &-2 
ll(b)(l)-l 

ll(b)-l 

ll(b)(7)-l 
ll(b)(l)-l 

12(a) 


9-5 

2(c) 
12(a) 


12(d)(1) 
4(b);  4(b) (9) 
6(a)(5) 
6(a)(5) 
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Law  Regulations 
(Section)  (Article) 


Exemption: 

apportionment  for  first  taxable  year.. 

estates  or  trusts  

head  of  family  

non-residents   

personal,  amount  allowable  

personal,  married  persons  

personal,  where  status  changes  


Expenditures,  capital,  deductibility  of  

Expenses: 

business:  See  Business,  expenses. 

family,  deductibility  of  

farmers,  deductibility  of  

personal,  deductibility  of  

selling,  paid  by  vendor  of  real  prop- 
erty, deductibility  

traveling,  deductibility  of  


Fair  market  value : 

as  question  of  fact- 
defined   


Family : 

expenses,  deductibility  

sales  of  property  between  members 
of,  losses  from,  deductibility  


Farmers: 

depreciation  in  case  of  

expenses,  deductibility  of.. 

gross  income  of  

inventories  of  

losses  of,  deductibility  


Farmers'  cooperative  associations  or  cor- 
porations, exemption  


Federal  obligations,  interest  on : 

exemption  of  

taxability  when  distributed  by  corpo- 
ration   


Federal  officers'  and  employees'  salaries, 

exemption   


Fiduciaries:  See  Estates  and  trusts. 


38 
7(b) 
7(a)(2) 
7(d) 
7(a)(l)&(2) 
7(a) (2) 
7(c) 

6(a)  (2)&(3) 


6(a)(1) 


6(a)(1) 


6(a)(1) 
6(a)(6) 


3(11)&(12) 
4(b)(4) 


4(b)(7) 


7(b) 

7(a)(l)&(2)-3 
7(d) 

7(a)(l)&(2)-2 
7(a)(l)&(2)-4 
7(c) 
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Law 

(Section) 


Regulations 
(Article) 


Fine,  penalty  for  fraud  

Fire,  gain  or  loss  where  insurance  carried.. 

Fiscal  year,  defined  

Formula,  method  of  apportioning  income- 
Fraternal  beneficiary  societies,  orders  or 
associations,  exemption  

Fraud,  limitation  of  time  for  assessment 
and  collection  

G 

Gains  and  losses:  See  also  Losses, 
basis  for  computing: 

adjustments  required  

copyrights   

good  will  

patents   

property  distributed  in  corporate 
liquidation,  corporation  receiv- 
ing   

real  property  in  lots  

stock  and  rights  

substituted  basis  

unadjusted   

capital  gains  and  losses:  See  Capital 
gains  and  losses. 

computation  of  

deferred  payment  sale  of  real  prop- 
erty not  on  installment  plan,  re- 
acquisition   

dividend  distribution  affected  by  

exchanges  in  general  

exchanges  not  solely  in  kind  

installment  sales,  basis  of  accounting, 
installment  sales  of  personal  property 
deferred  payment  sales  of  real  prop- 
erty   

installment  obligations,  disposition  of 

involuntary  conversion  of  property  

liquidation  of  subsidiary  corporation.. 

property  passing  upon  death  

reacquisition  of  real  property  sold  in 

installment  plan  

recognition  of  


27(d) 
11(c) 
1(7) 
17 

3(3) 

29(b) 


12(b) 


12(b)(2) 
12(a) 


11(a)(1) 


9-4 


12(d)(1) 

11(a)(3) 

ll(a)-l 

ll(b)(7)&(10) 

ll(b)(7)-l  &-2 

9 

9 

9(a);  9(b) 

9-1 

9(b) 

9-2;  9-4 

9(d) 

9-5 

11(c) 

ll(c)-l 

11(b)(6) 

ll(b)(6)-l 

13(a) 

9-3 

11(a)(3) 

ll(b)(l)-l 
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(Section) 


Regulations 
(Article) 


Gains  and  Losses — Continued 

sales  between  individuals  and  corpo- 
rations, losses  from,  deductibility. 
sales  between  relatives  


Gambling  losses,  deductibility  

Gas  wells:  See  Oil  and  gas  wells. 
Gifts: 

basis  for  gain  or  loss  

by  corporations,  deductibility  

by  individuals,  deductibility  

exemption  of  

marriage  settlement  as  

period  held,  determination  for  capi- 
tal gain  


6(a)(6) 
6(a)(6) 

S(f) 


12(a)  (2)&(4) 


Good  will,  gain  from  sale  of,  taxability. 

Grantor  of  trust: 

income  for  benefit  of,  taxability  

revocable  trust,  taxability  


Gross  income: 

allowances   

annuities   

business   

cancellation  of  indebtedness,  when  in- 
come   

compensation  for  personal  services  

constructive  receipt  of  

defined   

exclusions  from  

exempt  securities  included  in  banks 

gross  income  

farmers   

gain  from  sale: 

copyrights   

good  will  

patents   

real  property  in  lots  

stock  and  rights  

governmental  contracts  

improvements  by  lessee,  taxability  to 

lessor   

inclusions   

intangibles,  income  from  


4(b)(3) 


13(c) 
13(b) 


4(a) 


4(a) 
4(b) 

2(e)(5) 


4(a) 
4(a) 
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Law 
(Section) 


Regulations 
(Article) 


Gross  Income — Continued 

intangibles,  surtax  upon  

long-term  contracts  

mineral  rights  

partnerships,  in  general  

pensions   

royalties   

time  for  including  items  in. 


Group,  taxability  as  partnership. 

Guardian  and  ward: 

income  taxed  to  

infant's  income,  who  taxable, 
liability  for  tax  


returns 


H 

Hardship,  equitable  adjustment  in  appor- 
tioning income  


Head  of  family: 

personal  exemption  

returns  by,  requirements  

Health  insurance,   amounts  received 
through,  exemption  


Hearing  before  State  Treasurer  to  deter- 
mine liability  


Holding  companies: 

exempt   

paying  dividends  for  subsidiary,  de- 
ductibility   


Horticultural  organizations,  exemption- 


Husband  and  wife : 

capital  gain  and  loss  provisions,  ap- 
plication   

returns,  joint  or  separate  


Illness,  return  by  agent  

Imprisonment,  penalty  for  fraud. 


2(a) 


4(a) 
14 


13(a)(2) 
19(a)(5) 


7(a)  (2) 


4(b)(5) 
25 
3(13) 


3(1) 


15(c)-3 
19(a)(4) 


27(d) 


2(a)-l 
4(a)-17 
4(a)-19 


4(a)-16 
4(a)-8-l 
8(a)-l&2; 
8(b)l-4 


1(11) 


2(c) 
13(a) 
1(3); 2(c) 
19(a)(5); 
19(c)(1) 
(2)(3)-2 


18(a); 18(b) 

7(a)(l)&(2)-3 
19(a)(1) 


25 

3-2 
6(a) (2) 
3-1 


19(a)(1) 

19(a)(4) 
27(d) 
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Includes  or  including,  defined 


Income:  See  also  Gross  income;  Net  in- 
come. 

accumulated  for  benefit  of  grantor  of 

trust   

computation  where  accounting  period 

changed   

estates  and  trusts,  computation  

exempt:  See  Exempt  income, 
inclusions:  See  Gross  income. 

intangibles,  income  from  

not  reduced  to  possession,  taxability., 
partnerships,  computation  in  general- 
shifting  between  corporations,  appor- 
tionment   


Infant:  See  also  Guardian  and  ward;  and 
Parent. 

domicile,  determination  of  

income  collected  by  guardian,  who 
taxable   


Information  at  source,  returns  of : 

in  general  

liquidation   distribution  received  by 

corporation   

time  for  filing  

transfers  of  property  to  corporation 

for  stock  


Inheritance,  property  acquired  by: 

basis  for  gain  or  loss  

exemption  of  

Initial  payments,  defined  

Injuries,  compensation  for: 

paid  out,  deductibility  

received,  taxability  

Insane  person,  return  by  committee  of  

Installment   obligations,   disposition  of, 
gain  or  loss  


Installment  sales: 

basis  of  accounting  

deferred  payment  plan  sales  of  real 

property   

personal  property,  basis  of  tax  

real  property  on,  basis  of  tax  


1(10) 


13(c) 


23(b)&(c) 
13(a) 


4(a) 


14 


2(c)(2) 
21 


12(a)(5) 
4(b)(3) 


9(d) 


9(b) 
9(a) 
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Law 

Regulations 

(Section) 

(Article) 

Insurance: 

policy  on  life  of  grantor  of  trust  

premiums  paid : 

in  connection  with  business,  de- 
ductibility   

by  employer  

by  insured  on  life  policy,  deduc- 
tibility   

by  trust  on  grantor's  life  

information  at  source  

personal  dwelling,  deductibility... 

return  of,  taxability  

proceeds : 

paid  or  held  on  death  of  insured, 
taxability   

where  property  involuntarily  con- 
verted   

Insurance  companies,  exempt  

Intangibles:  See  Property,  intangible. 

defined  

Intercorporate  relations,  affect  on  appor- 
tionment of  income  

Interest: 

carrying  charge,  adjustment  to  basis 
of  property  

federal  obligations:  See  Federal  obli- 
gations. 

income: 

allocation  to  State  

federal  obligations,  taxability  

State  obligations,  taxability  

paid,  deductibility  of  

penalties  upon  taxpayers  

refunds  of  tax  

Inventories : 

adjustment  for  preceding  years  

basis  for  gain  or  loss  

basis  for  valuation,  in  general  

dealers  in  securities  

in  general  

live  stock  raisers  and  farmers  

miners  and  manufacturers  

requirement  to  keep  

Investments:  See  Securities. 


13(c) 


6(a) (4) 
6(a)(4) 


13(c) 
21 

6(a)(1) 


4(b)(1) 

3(16) 


12(b)(1) 


17 

4(b)(4) 

5(b) 
27(a); 27(b) 
30(c) 


12(a)(1) 


10 
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Involuntary  conversion  of  property: 

gain  or  loss,  recognition  of  

property  acquired  as  result  of,  basis.... 

J 

Joint-stock  company,  taxability  

Joint  venture,  taxability  

Judgment  for  income  tax  

Judgments,  worthless  deficiency,  deducti- 
bility   

L 

Labor  organization,  exemption  

Leases,  depletion  of  

Lessee,  information  at  source  from  

Lessor,  income  from  improvements  by 
lessee   

Liability  to  tax,  determination  by  State 
Treasurer   

Lien  of  tax  

Life  insurance:  See  Insurance. 

Life  tenant,  computation  of  depreciation 
and  depletion  

Like  kind,  defined  

Limitation  of  time  for  assessment,  collec- 
tion and  refund  of  tax  

Liquidation  of  corporations: 

corporation  liquidating  subsidiary, 
gain  or  loss  

distributions  in,  how  treated  

gain  or  loss  to  minority  interests  

limitation  on  time  to  complete  

property  received  by  corporation, 
gain  or  loss  

property  received  in,  basis  

statement  attached  to  return  

time  for  filing  return  

Live  stock  raisers,  inventories  

Long-term   contracts,   determination  of 
income  from  


11(c) 
12(a) (10) 


2(b) 


34 


3(1) 
5(k) 
21 


25 
34 

5(k) 


29 


11(b)(6) 
12(d)(3) 


11(b)(6) 
12(a) (12) 
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(Article) 


Losses:   See  also  Gains  and  losses;  and 
Capital  gains  and  losses. 

basis  for  determining  

by  corporations,  deductibility  

by  individuals,  deductibility  

capital:  See  Capital  gains  and  losses. 

farmers'  losses,  deductibility  

sales  of  property  between  individuals 
and  corporations,  deductibility  

sales  of  property  between  members 
of  family,  deductibility  

useful  value,  application  of  capital 
loss  provisions  

wagering,  deductibility  of  

wash  sales  of  stock  or  securities,  de- 
ductibility   


M 

Manufacturers,  inventories  of  

Marriage  settlement,  exemption  of.. 

Merger,  defined  

Metal  mines,  depletion  allowance  

Methods  of  accounting  

Mines: 

depletion  allowance  


development  work,  deductibility. 

inventories  of  

royalties  from,  taxability  


Ministers,  rental  value  of  dwelling  house 
furnished  to,  exemption  


Minor,  return  of  income. 


Models,  depreciation  of  

Mortgagors,  information  at  source  from... 
Mutual  insurance  companies,  exemption... 
Mutual  savings  banks,  exemption  


S(k); 
12(c)(2) 
12(c)(3) 


4(b)(6) 


r       19(a) (5); 
\  19(c)(1) 
I  (2)(3)-l 

5(j)-8 

21 

21-1 

3(10) 

3-2 

3(2) 

3-1;  3-2 
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N 


National  guard  officer,  equipment,  cost, 
deductibility   


Net  income:  See  also  Gross  income;  De- 
ductions from  gross  income;  Gains 
and  losses. 

accounting  periods  and  methods.  

defined   


Non-residents: 

allocation  of  income  directly  

beneficiaries  of  estate  or  trust,  re- 
turn by  fiduciary  

contractors  with  State,  penalty  for 
violating  income  tax  act  

defined   

outside  United  States,  income  from 
intangibles,  situs  

personal  exemption  

returns,  requirements  


Notice  of  proposed  deficiency  assessment. 

Notification  by  taxpayer  where  credit  for 
taxes  proves  incorrect  


Oaths: 

power  of  State  Treasurer  to  admin- 


ister   

returns,  joint- 


Obligations,   installment,   disposition  of, 
gain  or  loss  


Obsolescence: 

adjustment  of  basis  of  property  for. 

basis  for  allowance  

deductibility  of  


Oil  and  gas  wells,  depletion  of  

Orders,  fraternal  beneficiary,  exemption.... 

Overhead,  expenses,  allocation  to  sources 
in  and  out  of  State  


Overpayment  of  tax:  See  Refund. 


8(a) 


16 


27(g) 


7(d) 


31(b) 


32(a) 


9(d) 

12(b)(1) 
12(c) 


S(k); 12(c)(1) 
3(3) 


6(a)(1) 

8(a)-l;8(b)-4 

16-1;  16-3 

19(c)(6) 

27(g) 
1(9) 

16-2 
7(d) 
19(a)(3) 

25 
31(b) 


19(a)(1); 
19(a)(4) 


9-5 

12(b) 
12(c) 
5(j)-6 

5(k);  12(c)(1) 

3-2 

16-1 
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Paid,  defined. 


Parent: 

allowances  given  to  minor  children, 

deductibility   

right  to  child's  earnings  


Partnerships : 

basis  of  property  acquired  by  

computation  of  income  

credit  against  tax  allowed  partners  

defined   

different  taxable  years  of  partner  and 

partnership   

imposition  of  tax  

limited,  as  corporation  

limited,  as  partnership  

net  income  computation,  in  general  


non-resident,  allocation  of  income  to 
sources  in  State  


non-resident  partner,  taxability  

property  distributed  by,  to  partner, 

basis   

returns  by,  in  general  

tax  on  partners  


Party  to  reorganization,  defined. 


Patents : 

basis  of  gain  or  loss  from  sale  of  

depreciation  of  

recovery  for  infringement,  when  in- 
come   

royalties  from,  taxability  


Payment  of  tax: 

additional  assessment- 
due  date  

extension  of  time  

receipt  for  

to  whom  


Penalties : 

failure  to  file  return  

filing  incorrect  return  

interest  paid  on  refunds  of.. 


1(8) 


12(a)  (9) 


31(a) 
1(11) 

2(d) 
2(d) 


14 

16 


12(a)(9) 
19(d) 
2(d) 

11(d)(1) 


25 

24(a) (b) 
24(b) 


27 
27(c) 
30(c) 


25 

24(a);  24(b) 
24(b) 
24(b) -2 
20(b)-l 

27(a)  to 27(g) 
27(c) 
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Penalties — Continued 

specific   

violation  of  secrecy  provisions  

waiver  of  

Pensions: 

paid  to  retired  employees,  deducti- 
bility   

received,  taxability  

Percentage  depletion,  oil  and  gas  wells, 
and  mines  

Period,  accounting,  defined  

Person,  defined  

Personal  exemption: 

head  of  family  

married  persons  

non-residents   

single  person  

where  status  changes  

Personal  expenses,  deductibility  of  

Physicians,  payments  to,  information  at 
source   

Pool,  taxability  as  partnership  

Possession,  income  not  reduced  to,  taxa- 
bility   

Power  of  appointment,  property  passing 
by,  basis  

Premiums,  insurance:  See  Insurance,  pre- 
miums. 

Professional  men  and  women: 

allocation  of  earnings  to  sources  in 

and  out  of  State  

expenses,  deductibility  of  

home  used  as  office  

payments  to,  information  at  source... 

Property: 

acquired  by  corporation  in  reorgani- 
zation basis  

basis  for  gain  or  loss,  adjusted  

basis  for  gain  or  loss,  unadjusted  


27(d) 
33(d) 
27(e) 


12(c)(l)&(4) 


1(4) 

7(a) (2) 

7(a) (2) 

7(d) 
7(a)(1) 
7(c) 

6(a)(1) 


12(a)(5) 


12(a)(7) 
12(b) 
12(a) 


27(d) 
27(e) 


5(a)-5 
4(a)-16 

12(c)(l)& 
(c)(4)-l 

8 (a) -4 


7(a)(l)&(2)-3 
(  7(a)(l)& 
I  (2) -2-4 

7(d) 

7(a)(l)&(2)-2 
7(c) 

6(a)(1) 

21-1 
1(11) 

8(b) -2 


16-2 
5 (a) -4 
6(a)(1) 
21-1 


12(a) 
12(b) 
12(a) 
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(Article) 


Property — Continued 

dealers  in  personal  installment  sales, 

basis  of  tax  

defending  title,  cost,  deductibility  

depreciable   

records  of  

dividend  paid  in,  taxability  

investment,  gain  or  loss  on  exchange, 
intangible : 

depreciation  of  

exemption  from  ad  valorem  tax... 

illustrated   

income    from,    information  at 

source   

like  kind,  defined  

passing  upon  death,  gain  or  loss  , 

real,  gain  from  sale  of  in  lots  

residential,  gain  or  loss  from  involun- 
tary conversion  

sale  or  exchange:    See   Gains  and 
losses. 

situs  of  

sold  to  satisfy  tax  lien  

tangible,  illustrated  

transferred  to  corporation  for  stock, 

gain  or  loss  

unimproved,  carrying  charges  added 

to  basis  

value,  shrinkage  of,  deductibility  

R 

Rates  of  tax: 

banks   

corporations   

individuals   

Real  estate  boards,  exemption  

Recapitalization,  as  constituting  reorgani- 
zation   

Receipt,  constructive,  examples  of  

Receipts,  tax  payment  

Receivers : 

liability  for  tax  

returns  by  


9(a) 


n(b)&(l) 


39 


11(c) 


34 


11(b)(5) 

12(b)(1) 
6(a)(7) 


2(e)(4) 
2(b) 
2(a) 

3(6) 
11(d)(1) 
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Records: 

authority  of  State  Treasurer  to  spec- 
ify and  examine  

depreciable  property  

exempt  income,  filing  of  

liquidation  distribution  received  by 
corporation   

period  of  preservation  by  State  

transfers  of  property  to  corporation 
for  stock  

Redemption  of  property  from  tax  sale  

Refunds: 

claims  for: 

contents   

form  to  use  

hearing  before  State  Treasurer  

limitation  of  time  for  filing  

fund  set  aside  for  

interest  paid  on  

where  credit  for  taxes  proves  incor- 
rect   

without  claim  

Regulations,  authority  of  State  Treasurer 

Remainderman,  computation  of  deprecia- 
tion   

Rent: 

deductibility  of  

dwelling  furnished  minister  

income,  allocation  to  State  

information  at  source  

Reorganization,  corporate:  See  also  Cor- 
porations. 

defined   

exchange  of  stock,  determination  of 

gain  or  loss  

receipt  of  securities  without  surrender 
tax-free  distributions,  source  of  

Repairs,  deductibility  of  cost  of  

Replacement  fund,  involuntary  conversion 
of  property  

Reserves,  depletion  or  depreciation,  distri- 
bution from  


32(a) 


33(a) 


34 


25;  29 
30(a) 
30(c) 


30(b) 
32(a); 32(b) 


4(b)(6) 
17 
21 


11(d)(1) 
11(b) (3) &(4) 


11(b)(2) 
ll(d)-3 
12(d) (3)-6 

5(a)-3;  6(a)(3) 
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Residential  property,  gain  or  loss  from  in- 
voluntary conversion  

Residents: 

credit  against  the  tax  

defined   

domicile  defined  

surtax  returns  

Retiring  allowances,  taxability  of  income 
from   

Returns: 

cash  or  accrual  basis  

change  in  accounting  period  

due  date   

consolidated,  requirement  of  

corporations,  form  of  

corporations,  in  general  , 

examination  of  

failure  or  refusal  to  make  

failure  to  file,  penalties  

failure  to  file,  reasonable  cause  

form  for  credit  against  tax  

forms  prescribed  

fraudulent,  penalties  

individuals,  form  of  

individual,  requirements  in  general  

information  at  source:  See  Informa- 
tion at  source,  returns  of. 

notification  by  taxpayer  where  credit 

for  taxes  proves  incorrect  

partnerships,  in  general  

period  of  preservation  of,  by  State  

secrecy  of  

separate  for  husband  and  wife,  appli- 
cation of  capital  gain  and  loss  pro- 
visions   

time  for  filing: 

decedent's  return  

extension  of  time  

in  general  

termination  of  trust  

with  whom  filed  

Revenue,  allocation  of  State  collections  


11(c) 

31(a) 
1(9) 


8(b) 
23 


27(a) 


19(b) 

25 
22 
27(e) 
27(e) 


20(a) 
27(c) 


19 


31(b) 
19(d) 
33(a) 
33(b) 


20(b) 
20(b) 


36 


ll(c)-l 

31(a) 
1(9) 

1(9) 
19(a)(2) 

4(a)-16 


23-1 

23(a) 
18(b); 19(b)-l 
19(b)-l 
f  19(b)-l; 
1  19(b)-2 
25 
22 

27(a); 27(e) 
27(e) 
31(d)(l)&(2) 
20(a) 
27(c) 
19(a)-6 
1  19(a)(1); 
\         19(a) (5) 


31(b) 
19(d) 


15(c)-3 

19(c)(6) 
20(b)-2 
20(b)-l 

19(c)(6) 
20(b)-l 
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Rights,  stock,  gain  or  loss  from  sale  

Royalties : 

allocation  to  State  

mines,  patents  and  copyrights,  taxa- 
bility   

Rules,  authority  of  State  Treasurer  

S 

Safety  clause  

Salaries:  See  Compensation  for  personal 
services. 

Sale  of  property:  See  Gains  and  losses; 
and  Property. 

Salesmen,  allocation  of  earnings  to 
sources  in  and  out  of  State  

Secrecy  required  of  State  officials  and 
employees   

Securities: 

dealers  in,  inventories  of  

gain  or  loss  on  sale  

shrinkage  in  value  of,  deductibility  of. 

tax-exempt,  recognition  of  gain  or 
loss  on  sale  of  

wash  sales  of,  losses  from,  deducti- 
bility   

Segregated  accounting,  method  of  reach- 
ing income  within  State  

Separability  clause  

Separate  accounting  for  income  

See  also  Apportionment  of  income. 

Separation  agreement,  allowance  based 
on,  taxability  of  

Shareholder,  assessment  paid  by,  to  bank, 
deductibility   

Shrinkage  of  property  value,  deductibility. 

Sickness,  compensation  for,  exemption  of. 

Signature  on  joint  returns  


17 


32(a); 32(b) 


41 


33 


11(b)(1) 


6(a)(8) 

16 

43 
16 


6(a)(7) 
4(b)(5) 
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Situs  of  property,  defined  and  illustrated.  .. 
Societies,  fraternal  beneficiary,  exemption. 
State: 

interest  on  obligations  of,  taxability  of 
officers'  and  employees'  salaries,  tax- 
ability   


State  Treasurer: 

appointment  and  remuneration  of  per- 
sonnel   

definition   

duties  and  powers  


Statistics,  authority  of  tax  administrators 
to  publish  


Statute  of  limitations  on  assessment,  col- 
lection and  refund  of  tax  

waiver  covering  period  of  corporate 
liquidation   


Stock: 

basis,  adjustment  for  tax-free  distri- 
butions, etc  

exchanged  for  stock,  exemption  

exchanged  in  reorganization,  gain  or 
loss   

property  acquired  by  issuance,  basis.... 

redemption,  as  dividend  

redemption,  as  liquidation  

redemption,  gain  to  corporation  re- 
ceiving property  

rights,  gain  or  loss  from  sale  of  

wash  sales  of,  losses  from,  deducti- 
bility   

worthless,  application  of  capital  loss 
provisions   


Stockholder:  See  Shareholder. 

Street  widening,  gain  or  loss  from  con- 
demnation   


Substituted  basis: 

defined   

fair  market  value,  as  

Supplies,  deductibility  of  cost  of  

Support,  trust  created  to  pay,  taxability.... 


3(3) 


32(c) 
1(1) 
32(a) 

33(c) 

29 


12(b)(1) 
11(b)  (2) &(4) 

ll(b)(3)&(4) 
12(a)  (8) 


11(b)(6) 
6(a) (8) 


12(b)(2) 
12(a) 


16-2 
3-2 

4(b)(4) 
4(a)-14 


29 

11(b) (6)-3 


12(b) 
11(b)(2) 

11(b)(2) 
12(a) 
12(d) (3)-5 
12(d)  (3)-l 

ll(b)(6)-l 
4 (a) -7 

6(a)(8) 

15(c)-2 


ll(c)-l 

12(b) 

12(b)-2 

5 (a) -3 
13(c) 
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Surplus,    property   acquired    as  paid-in, 
basis   


Surtax : 

estates  and  trusts,  liability- 
income  subject  to  

resident  individuals  

returns  for   


Syndicate,  taxability  as  partnership  

T 

Tax  or  taxes: 

authority  for  imposition  of  present 

tax  

paid: 

carrying  charge,  adjustment  to 
basis  of  property  

credit  for  foreign  taxes  

deductibility  of  

deduction  alternative   to  taking 

credit   

rates:  See  Rates  of  tax. 

Taxable  year: 

closing  of,  by  State,  to  prevent  tax 

loss   

defined   

different,  of  partner  and  partnership., 
first,  what  is  


Tax-free  exchanges:  See  Exchanges. 

Taxpayer: 

death  of,  computation  of  net  income, 
defined   


Tax  sales.. 


Teachers'  retirement  fund  associations, 

exemption   


Testimony,  authority  of  State  Treasurer 
to  take  


Theft,  gain  or  loss  where  insurance  car- 
ried   


Timber,  depletion  allowance. 
Trade:  See  Business. 


12(a)(8) 


2(a) 
2(a)[l] 


40 

12(b)(1) 
31(a)  &  31(e) 
5(c) 


28 
1(6) 
2(d) 

38 


8(b) 
1(2) 

34 
3(15) 
32(a) 

11(c) 
5(k) 


12(a) 

13(c); 

19(c)(6) 
4(a)-19 
2(a)[l] 

19(a)  (2) 

l(ll);2(d)-i 


12(b) 
31(a);  31  (e)-2 
5(c) 

31 (a);  31(b) 


28 
1(6) 
2(d)-l 
38 


8(b)-l 


3-2 


5(k) 
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Traveling  expenses: 

allocation  to  sources  in  and  out  of 

State   

deductibility  of  


Trust  companies: 

capital  net  loss,  limitation, 
information  returns  from... 


Trustees: 

liability  for  tax. 


Trusts:  See  also  Estates  and  trusts. 

application  of  tax  

benefitting  grantor,  taxability  of  in- 
come   

defined   

distinguished  from  association  

exemptions   

revocable,  basis  of  property  trans- 
ferred to  

revocable,  taxability  of  income  

taxability  as  corporation  

transfer  in,  basis  for  gain  or  loss  


U 


Underpas^ent  of  tax,  additional  assess- 
ment and  hearing  


Unincorporated  organization,  taxability  as 
partnership   


Value,  shrinkage  of,  deductibility.. 


Venue,  non-residents  failure  to  act  as  re- 
quired by  law  


W 

Wagering  losses,  deductibility  of. 


Wages:   See  Compensation  for  personal 
services. 

Waiver  of  penalties  


Waiver  of  statute  of  limitations:  See 
Statute  of  limitations. 


15(d) 


2(c) 
13(c) 


7(b) 

12(a)(5) 
13(b) 


12(a)  (3)  &  (4) 


25 


6(a)(7) 
27(f) 

5(f) 
27(e) 


16-2 
5 (a) -2 


21-2 

1(3); 2(c) 

2(c) 

13(c) 
l(5)-2 
l(5)-2 
2(c);  7(b) 

12(a) 
13(b) 
1(5); 2(c) 
12(a) 


25 

i(ll);2(d)-i 


27(e) 
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(Article) 

Ward:  See  Guardian  and  ward. 

Warrants,  income  from  government  agen- 

cies                            .    .     .  - 

4(a)-6 

Wash  sales: 

of  stock  or  securities    losses  from, 

deductibility   

6(a)  (8) 

6(a)  (8) 

property  acQuired  in  basis 

6(a) (8) 

12(a) 

Wife: 

domicile,  determination  of  

1  fQ^ 

See  also  Husband  and  wife. 

Withholding  tax,  fiduciaries'  liability  

19(c) 

Witnesses,  examination  by  State  Treas- 

urer   

32(a) 

^Vo^kmen's  compensation  acts,  amounts 

received  under,  exemption  of  

4(b)(5) 

Wrestlers,    allocation    of    earnings  to 

sources  in  and  out  of  State  

16-2 

Y 

Year,  defined  

31(e) 

